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INTRODUCTION 
 
 
Purpose of the Guidelines  
 
These guidelines serve to assist applicants in preparing compensatory mitigation and monitoring 
plans associated with projects in Idaho that require Department of the Army (Corps) permits.  
They are to be used in conjunction with the national Mitigation Plan Checklist and Supplement, 
the national guidance entitled “Incorporating the National Research Council’s Mitigation 
Guidelines Into the Clean Water Act Section 404 Program” and Regulatory Guidance Letter 02-
02 . 
 
These mitigation and monitoring guidelines should be reviewed by the applicant early in the 
permit application process to ensure more timely and effective processing of their permit 
application. Although individual components may not be applicable to every project, mitigation 
plans should address each heading in the guidelines.  These guidelines will be modified as 
necessary based on comments and field experience.  
 
Corps Policy  
 
The United States Environmental Protection Agency and the United States Department of the 
Army have formulated policy and procedures to be used in determining the mitigation necessary 
to demonstrate compliance with the Clean Water Act Section 404(b)(1) Guidelines. This 
information is set forth in the "Memorandum of Agreement Between the Environmental 
Protection Agency and the Department of the Army Concerning the Determination of Mitigation 
under the Clean Water Act Section 404(b)(1) Guidelines" (MOA), dated November 15, 1989. 
The 404(b)(1) Guidelines allow permit issuance for only the least environmentally damaging 
practicable alternative in light of the overall project purposes. The 404(b)(1) Guidelines state that 
no discharge of dredged or fill material shall be permitted if there is a practicable alternative to 
the proposed discharge which would have less adverse impact on the aquatic ecosystem so long 
as the alternative does not have other significant adverse environmental consequences.  An 
alternative is practicable if it is available and capable of being done after taking into 
consideration cost, existing technology, and logistics. The burden to demonstrate compliance 
with the 404(b)(1) Guidelines rests with the permit applicant.  For non-water dependent 
discharges into special aquatic sites (e.g. wetlands), there is a presumption that less 
environmentally damaging practicable alternatives exist. If the applicant has complied with the 
404(b)(1) Guidelines through first evaluating alternatives to avoid impacts, and then taken 
appropriate and practicable steps to minimize adverse impacts to the maximum extent 
practicable, then reasonable and practicable compensatory mitigation is required for the 
unavoidable impacts that remain.  

http://www.usace.army.mil/inet/functions/cw/cecwo/reg/RGL2-02.pdf
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/RGL2-02.pdf
http://www.nww.usace.army.mil/html/offices/op/rf/attch1.pdf
http://www.spk.usace.army.mil/pub/outgoing/co/reg/404mitmoa.pdf
http://www.spk.usace.army.mil/pub/outgoing/co/reg/404mitmoa.pdf
http://www.spk.usace.army.mil/pub/outgoing/co/reg/404mitmoa.pdf
http://www.nww.usace.army.mil/html/offices/op/rf/attch1.pdf


 
The goal of the Clean Water Act and the 404(b)(1) Guidelines is to maintain, restore, and 
enhance the physical, chemical, and biological integrity of the Nation's waters. The Corps strives 
to avoid adverse impacts to waters of the United States, and to achieve a goal of no net loss of 
wetland functions. To achieve this goal, applicants for permit to fill wetlands are required to 
compensate for the wetland functions that will be lost due to wetland filling by replacing those 
wetland functions through creation, restoration, enhancement, or, in some cases, preservation.   
 
Walla Walla District General Guidelines  
 
 1. Mitigation must be sufficient to compensate for the loss of functions and values of 
wetlands that would be adversely impacted by the project.  The Corps will determine the final 
acreage ratio for mitigation. 
   
 2. Preparing a mitigation plan usually involves writing two separate documents, a 
preliminary draft mitigation plan and a final detailed mitigation plan.  The preliminary draft plan 
should be submitted along with the permit application and the jurisdictional wetland delineation, 
to ensure timely and effective review.   The preliminary plan should describe the project, its 
impacts, and provide an overview of the proposed mitigation.  The final detailed mitigation plan 
should provide all the information necessary to actually implement the mitigation.  In addition to 
the revisions to the preliminary draft plan, the final plan should include site design specifications, 
construction designs, a planting schedule, etc.  Generally, a final detailed mitigation plan should 
be submitted after the public comment period and Corps review and comment on the draft plan.  
This two-phased approach is needed to provide regulatory agencies an opportunity to review the 
plan before too much effort is spent on designing a mitigation plan that does not meet the legal or 
regulatory needs.    
 
 3. Three copies of the mitigation plan are recommended to be provided to expedite 
review of the application for permit.  The Corps will forward copies of the mitigation plan to the 
resource agencies for review 
 
 4. Compensatory mitigation hydrology must be long-term, self-sustaining and not rely on 
human intervention after the establishment period.  The goal is to achieve a naturally functioning 
wetland that does not depend on maintenance. 
 
 5. Generally, compensatory mitigation should be completed prior to or concurrent with 
adverse impacts.  The preferred method is to complete mitigation prior to beginning project 
impacts.  However, we recognize that to efficiently and cost-effectively use equipment it may be 
necessary to perform the mitigation concurrent with the overall project.  This approach may be 
acceptable if it is justified, the time lag between the impacts and mitigation is minimized, and the 
mitigation is completed within one growing season following the commencement of the adverse 
impacts.   
 
 6. The Corps will determine the acreage ratio that will be required after receiving 
recommendations from the applicant and the appropriate resource agencies.  The required 
replacement acreage may often be greater than the acreage lost. Replacement acreage will be 
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determined based on functional values of the area being impacted, the temporal loss of habitat 
that will occur, as well as an adequate margin to reflect the expected degree of success associated 
with the mitigation plan.  
 
 

“Federal Guidance for the Establishment, Use and Operation of 

7. The final detailed compensatory mitigation and monitoring plan should be in a 
SINGLE document.  It should contain up-to-date versions of all materials, even if other versions 
were submitted earlier in the application process. Include the preparer's identity if other than the 
applicant, and the date of the final submission. Include full-size delineation maps in the same 
scale for the impact and mitigation sites.  
 
 8. The preservation of existing wetlands will generally not be allowed to provide a 
majority of the required mitigation.  In some circumstances, this form of mitigation may be 
appropriate in combination with construction of wetlands or, in rare cases, as the sole method of 
mitigation. Attempts should be made to aggregate these preserves in large areas that would 
generally be located outside of areas planned for urban development. In-lieu payments or 
purchase of property, alone, are usually not sufficient means of wetland compensation 
 
 9. Though there are no wetland mitigation banks currently available for use by the public 
in Idaho, Walla Walla District encourages the development of new banks.  The federal guidance 
for developing new banks is:  

 ,which was published in the Federal Register on November 28, 1995. Mitigation Banks”
 
Walla Walla District Additions to the national Supplement Compensatory Mitigation Plan 
Checklist  
 
Note:  These Mitigation and Monitoring Guidelines are listed in the same sequence as the 
headings in the national guidance entitled “Supplement:  Compensatory Mitigation Plan 
Checklist.”  Projects that involve minor impacts to wetlands will not need to address every item 
in the checklist.  The Corps will advise the applicant during a pre-application meeting whether a 
project will have minor impacts. 
 
 1. Mitigation Goals and Objectives 
 
  a. Define the watershed boundary. 
 
  b. Goals are broad statements that generally define the intent or purpose of the 
proposal.  Objectives specify the actions needed to achieve those goals.  Objectives should be 
measurable and performance based.  For each goal, develop a list of objectives.  There should be 
at least one measurable objective identified for each goal, but often there will be more.  Address 
the objectives in terms of the water regime, vegetation structure, and habitat features to be 
restored, created, or enhanced.  The table below gives an example of a goal and the objectives 
proposed to reach the goal. 
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http://www.spk.usace.army.mil/pub/outgoing/co/reg/FR28nov95.pdf
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 2. Baseline Information - for proposed impact site, proposed mitigation site and if 
applicable, proposed reference site(s). 
 
  a. Provide the names, titles, addresses, and phone numbers for each of the following 
responsible parties:  
 
   (1) Applicants.  
   (2) Preparers of proposed mitigation plan.  
   (3) Parties having financial responsibility for the attainment of the performance 

standards required by the proposed mitigation plan.  
   (4) Present owner of the proposed mitigation site.  
   (5) Expected long-term owner of mitigation site.  
   (6) Parties responsible for long-term maintenance of mitigation site.  
 
  b. Provide the location of project, including the following: 
 
   (1) Road map of site location with road names, highways, and other features 

clearly indicated  
   (2) USGS quad map with project site outlined (clear photocopy is 

acceptable)(include name of quad map and Section, Township, and Range) 
   (3) SCS soil map with mitigation site outlined. 
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  c. Brief Description of Overall Project.  In one or two paragraphs, describe the 
overall project (not just the area to be filled). Include type of development and project size, and a 
brief schedule/date line of project construction. Include anticipated start date, construction time 
period, phasing, and life of project.  Describe how the project has been modified to minimize and 
avoid impacts to the aquatic environment. 
 
 

Corps of Engineers Wetlands Delineation 
 d. Verified jurisdictional determination of the project site.  Verified jurisdictional 

determination of the mitigation site, as defined in the "
" (Waterways Experiment Station Technical Report Y-87-1, January, 1987) and in 

.  Jurisdictional determinations shall be prepared according to our Walla Walla 
District Wetland Delineation Requirements. 

Manual 33 
CFR 328.3(a)

 
  e. Types, Functions and Values provided by the Jurisdictional Areas on the project 
site To Be Directly and Indirectly Impacted: 
 
   (1) Type (e.g. seasonal wetland, freshwater marsh, riparian, open water, etc) 
 
   (2) Functions, Values, and Baseline Information:  The Corps has not yet adopted 
formal procedures to assess functions and values of waters of the United States. Therefore, to 
assist in an evaluation of the project, a qualified environmental sciences professional familiar 
with aquatic systems shall provide a summary of the functions and values of waters of the United 
States, assessing a measure of its value. In addition, multi-disciplinary expertise (e.g., hydrology, 
geology) may be required to evaluate the functions and values of an area on a site-specific and, 
as necessary, a regional basis. Examples of features to be addressed are:  
 

� Water Quality  
• groundwater recharge/discharge  
• nutrient removal/transformation 
• flood flow alteration 
• sediment stabilization 
• turbidity 
• surface and subsurface water sources 

� Habitat 
• rare/endangered species (Federal and state) 
• known or probable wildlife use 
• plant communities 
• complete species list 
• known or probable fish, shellfish, and aquatic invertebrate use 

  
 3. Mitigation Site Selection & Justification 

 
  a. Describe location, including rationale for choice of mitigation site. Indicate 
distance from project site, if offsite.  Indicate if in/out of the same watershed as project.  
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http://www.spk.usace.army.mil/pub/outgoing/co/reg/wlman87.pdf
http://www.spk.usace.army.mil/pub/outgoing/co/reg/wlman87.pdf
http://www.spk.usace.army.mil/cespk-co/regulatory/regs/33cfr328.html#328.3
http://www.spk.usace.army.mil/cespk-co/regulatory/regs/33cfr328.html#328.3
http://www.nww.usace.army.mil/html/offices/op/rf/wetdelww/Wetland%20Delineation%20Requirements.pdf


  b. Ownership Status 
 
   (1) Indicate who presently owns the mitigation site.  If different from permit 
applicant(s), what is availability of the property?  Does the property carry any encumbrances on 
the title?  If on public land, what arrangements, if any, have been discussed with managing 
agency?  
 
   (2) Indicate expected ownership of the mitigation area following completion of 
the mitigation project.  Who will be responsible for long-term management and protection of the 
area?  If entity other than applicant will assume management responsibilities following 
completion of mitigation project, is there a signed, written agreement with the entity to manage 
the area in conformance with goals of the mitigation?  Include copies of any agreements.  
Include copies of all applicable deed restrictions.  
 
   (3) Indicate what entity, if any, controls water flow to and/or from the site.  Who 
maintains water control structures?  What arrangements have been made to guarantee appropriate 
water flow in the mitigation area during and after the establishment of the mitigation project?  
 
   (4) Indicate who the point of contact is for permission to gain access to the site, 
or include a statement giving the Corps right of access to the site.  
 
   (5) A conservation easement or deed restrictions may be required that maintain 
on-site and off-site mitigation and preservation areas as wetland preserve and wildlife habitat in 
perpetuity.  Copies of the proposed language will need to be submitted to the Corps of Engineers 
for approval prior to recordation.  Copies of the recorded documents should be provided to the 
Corps no later than 30 days subsequent to recordation.  Recordation must occur prior to the start 
of project construction.  
 

c. Present and Proposed Use of Mitigation Area  
 
   Briefly describe all known present and proposed uses of mitigation area, including 
any easements. Discuss non-native landscape plantings, pipelines, power lines, roads, distance 
and location of nearest structures, if any, etc. on property containing mitigation site.  Discuss use 
of mitigation area after project is complete.  
 
  d. Present and Proposed Uses of All Adjacent Areas.  Briefly describe known 
present and proposed uses of all property sharing a common border with the property containing 
the mitigation site.  
 
  e. Zoning.  Describe present and proposed uses consistent with the local general 
plan and zoning, if applicable, for mitigation site and adjoining properties, including city, county, 
special constraints, etc. 
 
  f. Cost.  Provide the anticipated cost of habitat mitigation.  Include the cost of 
design, land acquisition, implementation, maintenance and monitoring of the mitigation area 
until completion of the permittee's mitigation responsibilities. 
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  g.  Out-of-Kind Mitigation.  Mitigation using lakes, ponds, or impoundments will 
generally not be acceptable as compensatory mitigation for adverse impact to wetlands.  
Additionally, mitigation using wetlands, lakes, ponds, or impoundments will generally not be 
acceptable as compensatory mitigation for adverse impacts to riverine systems.  However, 
mitigation using lakes, ponds, and impoundments may be allowed as compensation for impacts 
to similar water bodies.  Open surface waterbodies function to provide storm water storage, 
fisheries habitat, or ground water recharge. 

 
 4. Mitigation Work Plan 
 
 

Appendix A

 a. Rationale for Success.  Give the rationale for expecting implementation success.  
Refer to previous relevant experience of applicant and/or consultant and to other similar and 
successful mitigation projects.  Include hydrology and soils information. Describe 
appropriateness of site, methodologies, and materials to be used.  Describe how this plan may 
affect wetlands already present on the site.  
 
  b. Responsible Parties.  The wetland mitigation work should be designed and 
constructed by a person or company with documented success in the type of wetland creation 
required in the mitigation plan.  Give names, titles, addresses, and phone numbers of persons 
responsible for implementing the mitigation projects.  
 
  c. Site Preparation  
 

� Describe plans for grading, hydrologic changes, water control structures, soil 
amendments, erosion control, bank stabilization, equipment and procedures 
to be used, site access control, etc, as applicable.  Include a description of 
exotic vegetation control techniques, planting hole excavation methods (e.g., 
auguring, hand digging) and the size of the planting-hole (e.g., twice size of 
container).  Describe disposal of excavated soil from mitigation site.  

� Provide base topographic maps showing planned site preparation (see 
 for figure format information). 

� Provide representative cross-sections of mitigation site with elevations and 
scale indicated. 

� Give name, title address, and phone number of person supervising or 
providing biological monitoring during grading activities. 

 
  e. Construction Methods.  We recommend the following construction methods and 
best management principles be incorporated into the mitigation work plan.   
 
   (1) High-visibility hazard fencing shall be constructed along the wetland 
boundary adjacent to the project, to keep construction materials and equipment out of the 
wetland area and to protect the remaining wetland from further impacts. 
 
   (2) Work in wetlands shall be conducted during early summer, after spring run-off, 
when the soils have dried out to avoid sediments washing downstream. 
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   (3) Avoid stockpiling material in wetlands, outside the permit area.  A construction 
barrier fence shall be built around each permit area to prevent equipment from disturbing wetland 
soils or removing wetland vegetation that is not permitted to be filled.   
 
   (4) An on-site pre-construction meeting shall be arranged by the applicant.  The 
meeting shall include the Corps, the contractor, and project inspectors.  During this meeting, the 
location of the construction barrier fence and the location of the silt fence shall be determined.  Both 
fences shall then be installed prior to any ground disturbing activities. 
 
  f. Planting Plan.  Prior to project construction, where practicable, permittee shall 
salvage wetland plants that are located in the project area.  These wetland plants shall be 
transplanted into the mitigation wetlands, to offset the loss of wetland functions. 
 

� Briefly describe planting plan and methods. 
� If transplanting is to be done, describe storage method and duration. 
� Describe any expected volunteer native revegetation that is included in 

mitigation planning. 
 
   g. Soils.   Prior to project construction, permittee shall salvage wetland hydric soils that 
are located in the project area.  These wetland soils shall be used to line the mitigation wetlands, to 
provide a soil medium for wetland vegetation. 
 
  h. Buffers.   Permittee shall create and maintain an undisturbed vegetative buffer 
between the upland/wetland interface, to maintain the integrity of the wetlands on the property and 
minimize disturbance to wildlife. 
 
 5. Performance Standards 
 
  a.  Performance standards are a list of the criteria that will be evaluated to determine 
whether the mitigation will be considered successful.  Fulfillment of the performance standards 
should indicate whether the mitigation is progressing well toward establishing the habitat type, 
functions and values which constitute the mitigation goals and objectives.  The applicant is 
strongly encouraged to link the mitigation goals and objectives with the performance standards.  
The performance standards should be stated in such a manner that the Corps can return to the site 
for a compliance check and verify attributes (e.g. measure percent cover) of the target functions 
and values.  The performance standards will be required as special conditions of any permit 
issued.   
 
  b.  Sample performance standards follow:  
 
   (1) ____ acres of emergent/shrub wetlands shall be created to offset the project 
impacts, within 3 years of the date of this permit.  The applicant must demonstrate that the 
required jurisdictional area of wetlands or waters of the United States have been created.  The 
Corps will verify that the created acreage conforms with permit requirements as a part of final 
success criteria.  

 8



 
   (2) Willows shall be planted at a minimum density of ___ live stakes per ____ feet 
of bank, along each side of the creek.  Success will be achieved when 80 percent of the willow 
plantings survive after 3 years from planting 
 
   (3) Native grasses and forbs shall be planted along each side of the creek.  Success 
will be achieved when 80 percent of the bank is covered with herbaceous plantings 3 years after 
planting/seeding. 
 
   (4) The mitigation site shall be preserved in perpetuity as a conservation easement 
managed by a third party with proven experience in such management.  A copy of the conservation 
easement agreement shall be submitted to the Corps for approval, prior to beginning the work 
authorized by this permit. 
 
   (5) ______ acres shall be planted with native Carex plugs spaced at no greater 
than 2 feet from center to center.  The plugs may be taken from existing wetland areas, provided 
plug removal does not reduce existing plant cover below 80 percent measured within a meter 
square plot.  
 
   (6) A wetland delineation, prepared using the 1987 Corps of Engineers Wetland 
Delineation Manual, shall be prepared to document that mitigation wetlands have been created. 
 
   (7) Hydrology shall be designed to be self-sustaining. 
 
   (8) Dominant species in mitigation wetlands shall be _____. 
 
   (9) Grazing shall be permanently eliminated in enhancement areas by installing 
and maintaining fencing to exclude livestock.  Fences shall be installed and maintained. 
 
  c. Factors to be evaluated for determining performance standards:  
 

� Target Functions and Values  
• percent vegetation cover by strata and/or density  
• target native plant species diversity and composition (if monitoring 

indicates a high level of non-native species diversity, corrective action 
will be required) 

• approximate plant height and diameter at breast height (dbh) (shrubs and 
trees) 

• evidence of natural reproduction (seed viability, etc.) 
• percent survivorship and other quantitative measures of success 
• Dominance of target species within created wetlands. 

 
� Target Hydrological Regime  

• source(s) of water  
• discharge points 
• areas affected by seasonal flooding 
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• direction(s) of flow 
• size (and map) of watershed 
• duration, periodicity, and depth of ponding/flooding 
• water quality (i.e. salinity, pH, dissolved oxygen, temperature, etc) 
• sediment transport 

 
� Site Integrity  

• Erosion into or within protected, restored, or created wetlands  
• Human disturbance (trash dumping, off-road vehicles, etc.) 

 
 6. Site Protection and Maintenance 
 
  a.  Long-term legal protection instruments are encouraged for most mitigation sites.  
 
      (1) For larger impact projects, the permittee shall preserve and protect the 
mitigation sites in perpetuity.  Prior to beginning project construction, the mitigation site shall be 
designated as a conservation easement that is managed by a third party, such as an environmental 
group with proven experience in such management.  The Corps cannot be the holder of a 
conservation easement.  A copy of the signed conservation easement agreement shall be submitted 
to the Corps for approval, prior beginning the work authorized by this permit.  The document must 
prohibit dredge or fill activities in the mitigation site and prohibit domestic livestock grazing, 
burning, wholesale spraying of herbicides, mowing, and tree and shrub cutting other than selective 
pruning.  The agreement shall require fencing be maintained to prevent livestock from entering the 
mitigation site.  A sample conservation easement is located in Appendix B. to these Mitigation and 
Monitoring Guidelines. 
 
      (2) For smaller impact projects, deed restrictions, covenants or other mechanisms to 
protect the mitigation site in perpetuity should be recorded with the county recorder and submitted 
to the Corps of Engineers within 30 days of the date of the permit, for approval.  The document 
should prohibit dredge or fill activities in the mitigation site and prohibit domestic livestock grazing, 
burning, wholesale spraying of herbicides, mowing, and tree and shrub cutting other than selective 
pruning.  The document should also identify a group, such as a homeowners association, land trust 
or government agency that agrees to enforce these prohibitions and protect the mitigation site.  In 
some cases, the permittee or landowner may assume these duties. 
 
  b. Maintenance activities.  Describe planned maintenance activities, including 
irrigation system inspection, plant replacement, non-native plant control, water structure 
inspection, fertilization, erosion control, herbivore protection, trash removal, and/or any other 
such activities. Include protective measures such as signs, easements, land use management, and 
access control.  
 
  c. Responsible Parties.  Identify persons or entities responsible for financing and 
carrying out maintenance activities, including names, titles, addresses, and phone numbers.  
 
  d. Schedule.  Provide a table showing schedule of maintenance inspections. 
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  e. Irrigation Plan.  Irrigation should be temporary and used solely for the purpose of 
establishing the mitigation site. The applicant shall provide the Corps with evidence and 
assurances that an adequate hydrological regime is present for the habitat to survive without 
irrigation in perpetuity, once the plants are established. Indicate the permanent water sources for 
mitigation area. 
 
 7. Monitoring Plan  
 
  a. Annual Mitigation and Monitoring Reports shall be submitted to the Corps. They 
shall assess both attainment of performance standards and compliance with the permit. They 
should describe progress to date and include monitoring results from control areas, if applicable. 
Annual reports shall include the following: 
 
   (1) A list of names, titles, and companies of all persons who prepared the content 
of the annual report and participated in monitoring activities for that year. 
 
   (2) Analysis of all quantitative monitoring data (success, failure, and remedial 
action). Graph and table format is preferred. 
 
   (3) Photos shall be taken during each monitoring period. They shall be taken 
from the same vantage point and in the same direction every year, and shall reflect material 
discussed in the monitoring reports.  When percent cover estimates are made of herbaceous 
vegetation, photographs should be taken of sampling quadrants or transects. 
 
   (4) Maps identifying monitoring areas, transects, planting zones, etc., as 
appropriate (see Appendix A for figure format information). 
 
   (5) Results of any qualitative monitoring of site characteristics, functions, and 
values. 
 
   (6) Report on degree to which performance standards were met. 
 
   (7) Suggested changes for monitoring and maintenance activities with rationale 
for change. 
 

(8) Suggested remedial activities for characteristics functions, or values that do 
not meet the success criteria.  

 
  b. Timing.  The first monitoring report will generally be due 1 year after completion 
of mitigation construction. 
 
  c.     Notification of Completion.  When the initial monitoring period is complete, and 
if applicant believes final performance standards have been met, applicant shall notify the Corps 
when submitting the annual report that documents this completion.  Where appropriate, a current 
delineation of the created wetland area should be submitted with the report (copies of all field 
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data sheets should be available).  Following receipt of the report, the Corps may require a site 
visit to confirm the completion of the mitigation effort and any delineation. 
 
 8. Adaptive Management Plan  
 
  a. Non-compliance.  If a performance standard is not met for any portion of the 
mitigation project, the permittee shall prepare an analysis of the cause(s) of failure and, if 
determined necessary by the Corps, propose remedial action for approval.  If the mitigation site 
has not met the performance criterion, the responsible party's maintenance and monitoring 
obligations continue until the Corps gives final project confirmation.  Permittee shall indicate 
what funds will be available to pay for planning, implementation, and monitoring of any 
contingency procedures that may be required to achieve mitigation goals. 
 
 9. Financial Assurances 
 
No additional guidance. 
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APPENDIX A - FORMAT INFORMATION 
 
A. Format for Mitigation Plan and Monitoring Reports  
 
 1. The Corps file number and the date of the report shall be included in title page 
heading.  
 
 2. Include a distribution page listing names, titles, companies/agencies and addresses of 
all persons/agencies receiving a copy of the report.  
 
B. Figure Format Notes  
 
 1. All maps and plans submitted shall be legible and include title, date of preparation.  
 
 2. A legend shall be provided if symbols, patterns, or screens are used on the map or 
plan.  
 
 3. If colors are used to indicate areas on the original map, color copies shall be included 
in all copies of the report submitted to the Corps.  
 
 4. Indicate North and provide a scale and datum (if appropriate).  
 
 5. Scale and orientation shall be the same for all maps, except for detail sections.  
 
 6. Base topographic maps (i.e., for jurisdictional areas, locations and size of mitigation 
areas, mitigation site preparation plans, planting plans, irrigation plans, and as-built reports) shall 
be full-size (1 inch = 100 feet or less, 1 inch = 400 feet for very large projects).  
 
 7. USGS quad maps shall be full-size and full scale (may be photocopies, if legible).  
 
NOTE: Reduced copies of maps shall be bound with all documents to facilitate review by 
advisory agencies. For Corps review, at least two sets of full-sized copies shall accompany 
mitigation and monitoring proposal, and one set shall accompany each annual report.  
 
C. Schedule  
 
When submitting the mitigation and monitoring plan, the applicant shall indicate the month and 
date on which the yearly report will be delivered. If plan involves planting, this date should be 
between growing seasons for the primary plants so that timely decisions can be made about any 
modifications to the plan.  
 
D. Alternative Locations for Contingency Mitigation  
 
Indicate specific alternative mitigation locations that may be used if mitigation cannot be 
successfully achieved at the intended mitigation site. Include current ownership information if 
offsite.  



 
E. Funding Mechanism  
 
Indicate what funds will be available to pay for planning, implementation, and monitoring of any 
contingency procedures that may be required to achieve mitigation goals. 
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APPENDIX B- SAMPLE 
 
 

DEED OF CONSERVATION EASEMENT 
 To all future owners of the following described property, or any part or parcel thereof, 
located in [     ] County, Idaho. 
 
 THIS DEED OF CONSERVATION EASEMENT is made this ___ day of _______, 20__, 
by [NAME]  having an address at__________________________ (“Grantor”) in favor of 
[NAME] having an address at _______________ 
_______________ (“Holder”). 
 
Recitals 
 
 WHEREAS, Grantor is the owner of real property (the “Property”) more particularly 
described in Exhibit “A” attached hereto and incorporated herein. 
  

WHEREAS, Grantor for himself, his heirs, assigns, and successors in title, desires to 
discharge concrete, rock, riprap, dirt, gravel, and electric utility line, and sewer pipe into [name 
of waterbody] for a roadway and utility line crossing, which is subject to the regulatory 
jurisdiction of the United States Army Corps of Engineers (the “Corps”).  
 

WHEREAS, Army Corps Clean Water Act (CWA) 404 permit [Permit Number]  
(“Permit”), a copy which is attached and incorporated herein, authorizes certain activities that 
affect waters of the United States. 
 

WHEREAS, this Permit requires that the Grantor preserve and protect the wetland 
functions of the Property by keeping it in a natural condition.  
 

WHEREAS, Grantor in consideration of the consent granted by the Permit, agrees to 
convey to Holder a conservation easement placing certain limitations and affirmative obligations 
on the Property for the protection of wetlands, and other environmental and aquatic values, and 
in order that the Property shall remain substantially in its natural condition forever.   
 

WHEREAS, Holder, as a [See types of Holders in I.C. 55-2101(2)] under the laws of the 
state of Idaho and possessing the authority under Idaho Code Section 50-301 to hold this 
easement, desires to accept the conservation easement, including covenants and agreements, on, 
over, under and across the Property. 
 

WHEREAS, the state of Idaho has recognized the importance and validity of 
conservation easements by its enactment of the Uniform Conservation Easement Act, Idaho 
Code Sections 55-2101 through 2109, under which this conservation easement is created. 
 

NOW THEREFORE, for the foregoing consideration, and in further consideration of the 
restrictions, rights and agreements herein, Grantor conveys to Holder a conservation easement 
on, over, under, and across the Property, together with access, in perpetuity, consisting of and 
subject to the rights, conditions, and restrictions enumerated below and those interests of record 



as of the date of this conservation easement.  Holder accepts the conservation easement and 
agrees to all attendant terms and conditions.   
 
 I. PURPOSES/RIGHTS OF HOLDER 
 
It is the purpose of this conservation easement to assure that the Property will be retained forever 
predominately in its natural condition and to prevent any use of the Property that will impair or 
interfere with the existing wetland functions on the Property.  To carry out this purpose, the 
following rights are conveyed to the Holder: 
 
  A. To identify, preserve, and protect wetlands, and in consultation with Grantor, 
enhance the natural and ecological features of the Property, including without limitation 
topography, soil, hydrology, vegetation, and wildlife. 
 
  B. To enter upon the Property at reasonable times to enforce the rights herein granted 
and to observe, study, and make scientific observation of the Property, upon prior notice to the 
Grantor, its heirs, successors, or assigns, in a manner that will not unreasonably interfere with the 
use and quiet enjoyment of the Property by Grantor, its heirs, successors or assigns at the time of 
entry; and 
 
  C. To enjoin any activity on or use of the Property that is inconsistent with the 
purpose of this conservation easement and to enforce the restoration of such areas or features of 
the Property that may be damaged by any inconsistent activity or use.   
 
 II. RESTRICTIONS 
 
This Deed of Conservation Easement prohibits and limits the following activity in, on, or about 
the Property: 
 
  A. Changing, disturbing, altering, or impairing the natural riparian ecosystem and 
other natural, ecological or wildlife features or values in and on the Property, except as otherwise 
provided or allowed herein.  
 
  B. Construction or placing buildings, roads, signs, billboards, or other advertising, 
utilities, or other structures on or above the Property’s ground. 
 
  C. Dumping or placing of soil or other substances or material as landfill, or dumping 
or placing trash, waste, or other unsightly or offensive materials. 
 
  D. Removal or destruction of live trees, shrubs, or other vegetation, except for the 
removal of noxious or exotic invasive plant species, except as expressly authorized in the Uses 
and Practices (III) section.   
 
  E. Excavation, dredging, or removal of loam, peat, gravel, soil, rock, or other 
material substance in such a manner as to affect the surface. 
 
  F. No agricultural, industrial, or commercial activity shall be undertaken 
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  G. Using herbicides or pesticides without prior consent of Holder or designated 
third-party. 
 
  H. Any other use of, or activity on, the Property that is or may become inconsistent 
with the purposes of this grant, the preservation of the Property substantially in its natural 
condition, or the protection of its environment is prohibited. 
 
 III.USES AND PRACTICES CONSISTENT WITH THE CONSERVATION 
EASEMENT 
 
The following uses and practices upon the Property, though not exhaustive, are consistent with 
and shall be permitted by this conservation easement, except for the requirement of prior 
approval by the Holder or its successors where such requirement is expressly provided herein: 
 
  A. Landscaping to prevent severe erosion or damage to the Property, provided that 
such landscaping is consistent with preserving the natural condition of the Property.  
Landscaping shall be coordinated with and approved by Holder, or performed in accordance with 
a Corps approved maintenance plan. 
 
  B. Pruning trees and shrubs to prevent health and safety hazards, including but not 
limited to fire hazards, site obstructions, and road obstructions.  Pruning shall be coordinated 
with and approved by Holder, or performed in accordance with a Corps approved maintenance 
plan.   
 
  C. All other acts or uses not prohibited by this conservation easement, which are 
consistent with the conservation purposes of this grant.  
 
 IV. ENFORCEMENT 
 
  A. Grantor intends that enforcement of the terms and provisions of this conservation 
easement shall be at the discretion of Holder, and that Holder’s failure to exercise its right under 
this conservation easement in the event of any breach of this conservation easement by the 
Grantor shall not be deemed or construed to be a waiver of Holder’s enforcement rights under 
this conservation easement in the event of any subsequent breach. 
 
  B. If Grantor violates the terms of this conservation easement, Holder shall have all 
remedies available at law and equity, including without limitation the right to seek an injunction 
with respect to such activity and to cause restoration to that portion of the Property affected by 
such activity to the condition that existed prior to the undertaking the prohibited activity.   
 
  C. Holder will pay all costs associated with its obligation to preserve and protect in 
perpetuity the natural, ecological, open space and wetland values of the Property, including costs 
associated with monitoring compliance with the terms of this conservation easement.  Grantor, 
however, intends that any costs incurred by Holder in enforcing, judicially or otherwise, the 
terms and restrictions of this conservation easement against Grantor, its successors, assigns, or 
agents, shall be born by Grantor, its successors, assigns, or agents.   
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  D. The Corps, pursuant to its authority under 404(s) of the Clean Water Act, may 
bring an enforcement action against Grantor, its heirs, successors, or assigns, if there is a 
violation of this conservation easement.  
 
 V. ASSIGNMENT 
 
 Holder may assign its interest in this conservation easement without the prior consent of 
Grantor to any “qualified organization” under Idaho Code, section 55-2101((2), but shall give 
Grantor 30 days prior written notice.  As a condition of such transfer, the transferee shall agree to 
all of the restrictions, rights, and provisions, herein, and to continue to carry out the purpose of 
this conservation easement.   
 
 VI. GRANTOR’S TRANSFER OF THE PROPERTY  
 
  A. This conservation easement shall run with and burden title to the Property in 
perpetuity for the benefit of the Holder or its assigns and successors, and shall bind Grantor’s 
heirs, successors or assigns.  
 
  B. Grantor shall insert the terms and restrictions of the conservation easement in any 
subsequent deed or other legal instrument by which Grantor divests itself of any interest in the 
Property. 
 
  C. If Holder, its heirs, successors, or assigns, acquire fee title to the Property from 
Grantor, its heirs, successors, or assigns, it is agreed that the easement will not merge into the 
dominant estate.  Rather, the restrictions, responsibilities, and rights of the Grantor will pass to 
the Holder upon taking title to the Property.  This instrument will become a conservation deed 
restriction on the Property, subject to all rights, restrictions, and purposes described herein.  
 
 VII.  REVOKE, RELEASE, ALTER, AMEND 
 
 This conservation easement may be amended, altered, released, or revoked only by written 
agreement between the parties, their heirs, assigns, or successors.  Such an agreement shall be 
filed in the public records of [     ] County, Idaho.   
 
 VIII. PROCEEDS  
 
 This conservation easement constitutes a real property interest immediately vested in 
Holder.  In the event that all or a portion of the Property is sold, exchanged or involuntarily 
converted following extinguishment or the exercise of eminent domain, Holder shall be entitled 
to the fair market value of this conservation easement.  The parties stipulate that the fair market 
value of this conservation easement shall be determined by multiplying the fair market value of 
the Property unencumbered by this conservation easement (minus any increase in value after the 
date of this grant attributable to improvements) by the ratio of the value of this conservation 
easement at the time of this grant to the value of the Property (without deduction for the value of 
this conservation easement) at the time of the grant.  Holder shall use its share of the proceeds in 
a manner consistent with the purposes of this conservation easement.   
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 IX. TAXES AND OTHER ASSESSMENTS 
 
Grantor shall pay all real property taxes and other assessments levied by competent authority on 
the Property. 
 
 X.  WARRANTY 
 
 This Deed of Conservation Easement is made with general warranty of title.  
 
 XI. SEVERABILITY 
 
 If any part of this conservation easement is found to be void or unenforceable by a court of 
competent jurisdiction, the remainder shall continue in full force and effect.  
 
 XII. NOTICE 
 
 All notices, consents, approvals, or other communications hereunder shall be in writing 
and shall be deemed properly given if sent by United States first class mail, addressed to the 
appropriate party or successor-in-interest.  Notice shall be deemed received within 7 days after 
mailing of the specific notice, consent, or approval.   
 
 XIII. RECORDING 
 
 The Holder shall record this instrument in a timely fashion in the official records of Ada 
County, Idaho, and may re-record it at any time as may be required to preserve Holder’s rights in 
this conservation easement.   
 
 IN WITNESS WHEREOF, the parties have executed this conservation easement, 
covenants, restrictions, and agreements, as of the date specified below. 
 
GRANTOR  
 
 
______________________________________________________________________________ 
Signature and Title  
 
____________________________________ 
Date 
 
HOLDER 
 
 
______________________________________________________________________________ 
Signature and Title 
 
_____________________________________ 
Date        
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STATE OF IDAHO  ) 
    )ss. 
County of Ada   ) 
 
The foregoing conservation easement was acknowledged before me this ___ day of  
___________, 200_, by [NAME] who is [ ] personally known to me or [ ] has produced his 
driver’s license as identification. 
IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first above 
written. 
 
 
 
       __________________________ 
       Notary Public for Idaho 
       Residing at: ________________ 
       My Commission expires:______ 
 
 
STATE OF IDAHO  ) 
    )ss. 
County of Ada   ) 
 
The foregoing conservation easement was acknowledged before me this ___ day of 
___________, 200_, by _________, on behalf of the [NAME] who is [ ] personally known to me 
or [ ] has produced his driver’s license as identification. 
IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first above 
written. 
 
 
 
       __________________________ 
       Notary Public for Idaho 
       Residing at: ________________ 
       My Commission expires:______ 
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