SETTLEMENT AND RELEASE AGREEMENT
DATED: April 6, 2004
BY AND BETWEEN
THE NATIONAL WILDLIFE FEDERATION,
AND
THE SEATTLE DISTRICT OF THE U.S. ARMY CORPS OF ENGINEERS,
COSTCO WHOLESALE CORPORATION,

MARK HINTON, AND HINTON DEVELOPMENT CORPORATION
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SETTLEMENT AND RELEASE AGREEMENT

THIS SETTLEMENT AND RELEASE AGREEMENT (hereafter “Agreement™)
is made and entered into as of April 6, 2004, by and between THE NATIONAL
WILDLIFE FEDERATION, (hereafter “NWF”) and the SEATTLE DISTRICT, U.S.
ARMY CORPS OF ENGINEERS (hereafter “the Corps™), COSTCO WHOLESALE
CORPORATION, a Washington corporation (hereafter “Costco™), MARK HINTON and
HINTON DEVELOPMENT CORPORATION (hereafter collectively “Hinton™).
Together, NWF, the Corps, Costco, and Hinton are collectively referred to in this
Agreement as “the Parties.”

RECITALS

A, On December 15, 2003, NWF sent Hinton and others a letter notifying
them of NWE’s intention to file suit under 33 U.S.C. § 1365(b) for alleged violations of
the Clean Water Act (“CWA”). The alleged violations described in the letter relate to the
dredging and filling of wetlands located at the S.W. intersection of N.E. Anderson Road
and N.E. 88" Street in Clark County, Washington (the “Site”). A map depicting the Site
1s attached to this Agreement as Exhibit “A” and incorporated by reference. A copy of
the letter referenced in this paragraph is attached to this Agreement as Exhibit “B” and
incorporated by reference.

B. On December 18, 2003, NWF sent a letter to Les Brownlee, Acting
Secretary of the Army, as well as to the Environmental Protection Agency (“EPA”), U.S.
Department of Justice, and the Washington State Department of Ecology, notifying the
Secretary of the Army and EPA of NWF’s intent to file suit under 33 U.S.C. § 1365(b)
for failure to perform a non-discretionary duty or act under the CWA with regard to the
dredging and filling of wetlands located at the Site. A copy of the letter referenced in this
paragraph is attached to this Agreement as Exhibit “C” and incorporated by reference.

C. Costco owns a majority of the Site, as depicted on the map attached to this
Agreement as Exhibit “D” and incorporated by reference (the “Costco Site™), and Hinton
owns other portions of the Site (also depicted on Exhibit “D”). Costco intends to
complete construction of a membership warehouse facility on the Costco Site
substantially in the configuration depicted on the map attached hereto as Exhibit “D” (the
“Costco Project”). Construction of the Costco Project has been delayed pending
discussions regarding compliance with the CWA.

D. In July 2001, prior to receiving the letters attached as Exhibits “B” and
“C,” the Corps issued a “non-jurisdictional” determination with regard to the Site, finding
that no Corps’ permit was required for dredging and filling wetlands on the Site. A copy
of the letter referenced in this paragraph is attached to this Agreement as Exhibit “E” and
incorporated by reference (the “Non-Jurisdictional Determination™). Based on the Corps’
Non-Jurisdictional Determination and permits obtained from the Washington State
Department of Ecology and Clark County that required construction of compensatory
mitigation, a portion of the wetlands on the Site were filled.
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E. The Corps, Costco, and Hinton deny any fault, wrongdeing, or liability for
any and all alleged violations contained in the letters attached to this Agreement as
Exhibits “B” and “C” and further deny any fault, wrongdoing, or liability under the CWA
for any actions or inactions by the. Corps, Costco, or Hinton with regard to activities on
the Site.

F. The Parties desire to enter into this Agreement to resolve all issues
between the Parties, and to allow Costco and Hinton to pursue the construction and
operation of their respective developments on the Site.

AGREEMENT

NOW, THEREFORE, in consideration of the covenants, terms and conditions
contained herein and for other good and valuable consideration, the adequacy of which is
hereby acknowledged, the Parties incorporate the foregoing recitals and agree as follows:

Article I

1.1 The Parties agree that this settlement of the matters covered by this
Agreement is in the best interests of the Parties and that avoiding litigation is the most
appropriate means of resolving these matters. This Agreement settles and resolves the
claims against the Parties as described herein.

Article II

2.1 In consideration of NWEF’s, Costco’s and Hinton’s entry into this
Agreement and other obligations set forth below, the Corps shall:

(a) Within Thirty (30) days from the date of this Agreement, post on
the Corps’ Seattle District website the following statement:

We view Headwaters. Inc. v. Talent Irrigation District, 243 F.3d 526 (9%
Cir. 2001) as binding on the U.S. Army Corps of Engineers, Northwestern
Division, in the geographic jurisdiction of the U.S. Court of Appeals for
the Ninth Circuit. In that case, the court held that irrigation canals that
receive water from natural streams and lakes, and divert water to streams
and creeks, are connected as "tributaries” to those other waters. The Ninth
Circuit further held that a "stream which contributes its flow to a larger
streamn or other body of water is a tributary. . . . As tributaries, the canals
are 'waters of the United States,' and are subject to the CWA and its permit
requirement.” Headwaters, 243 F.3d at 533. Moreover, the court held
that, “Even tributaries that flow intermittently are ‘waters of the United
States.’” Id. at 534. Corps of Engineers regulations at 33 CF.R. §
328.3(a)(5) assert CWA jurisdiction over all tributaries to other
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jurisdictional waters of the United States. In factual situations where the
Headwaters precedent applies, it would supercede any contrary conclusion
that might be drawn from previous Corps of Engineers policy statements
regarding ditches.

provided, however, that this statement shall not apply to the Corps’ Non-Jurisdictional
Determination previously issued regarding the Site, and such Non-Jurisdictional
Determination regarding the Site shall not be subsequently changed or modified in any
way; and provided further that the Corps may revise this statement to reflect any
subsequent decisions of the U.S. Supreme Court or the 9™ Cirenit Court of Appeals
modifying the substance of this statement (without modifying the Non-Jurisdictional
Determination), but in this event the Corps shall provide to NWF advance notice and
opportunity to comment on the intended modification. The website shall also include a
link to Corps regulations where the reader can find additional regulatory information.

(b) Beginning no later than Sixty (60) days from the date of this
Agreement, the Corps will develop and demonstrate a practice of making non-
jurisdictional determinations (NJDs), that would otherwise be available to the public
under the Freedom of Information Act, available to the public by posting on the Corps'
Seattle District website notices of all prospectively made NJDs (that is, a decision not to
assert jurisdiction over property, or a determination that property is not a "water of the
U.S." as defined pursuant to the CWA) made by that office after the date of this
Agreement, including the location of the property and any file, application or other
reference number related to the NJD. Such NJDs shall be posted in a timely manner.
The Corps will maintain the practice for at least two years from the date of this
Agreement. The Corps shall endeavor to make the posting of non-jurisdictional
determinations reliable. At the conclusion of the two year period, the Corps and NWF
shall discuss the project and continue the posting if there is mutual agreement to do so.

2.2 Inconsideration of NWF’s entry into this Agreement and other obligations
set forth below, Costco and Hinton shall comply with the permits obtained from the
Washington State Department of Ecology (Order No. DE 03SEASR-5514 dated May 9,
2003) and Clark County (SEP 2002-00113; WET 2002-00026; HAB 2002-00158; CRA
2002-00007; and EVR 2002-00041) for filling wetlands on the Site, including the
construction and maintenance of project mitigation required by these permits. Copies of
the permit documments are attached to this Agreement as Exhibit “F”. These permits
require Hinton to submit monitoring reports regarding the wetland mitigation site to the
agencies. Hinton will submit copies of these reports to the NWF and Costco at the same
time it submits them to the agencies.

2.3 In consideration of the Corps’, Costco’s, and Hinton’s entry into this
Agreement with obligations as set forth herein, NWF releases and discharges the Corps,
Costco, and Hinton, and their representatives, heirs, successors, assigns, agents, officers,
directors, employees, legal representatives, and attorneys, and each of them, including
those who held those positions in the past, of and from any and all ¢laims, debts,
liabilities, damages, demands, obligations, penalties, costs, attorneys’ fees, actions, and
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causes of action for the violations alleged in letters attached to this Agreement as Exhibits
“B” and “C”, as well as for any and all actions and causes of action related to Corps’
jurisdiction over wetlands, streams, and other “waters of the U.S.” as defined pursuant to
the CWA on the Site.

2.4  Inconsideration of the Corps’, Costco’s, and Hinton’s entry into this
Agreement with obligations set forth herein, NWF agrees that it will not, at any time
hereafter, commence, maintain or prosecute any action at law or otherwise or assert any
claim against the Corps, Costco, or Hinton, or their representatives, successors, assigns,
agents, officers, directors, employees, legal representatives or attorneys, and each of
them, including those who held those positions in the past, for any actions, omissions,
obligations, claims, liabilities, and demands for the alleged violations contained in the
letters attached to this Agreement as Exhibits “B” and “C”, as well as for any and all
actions and causes of action related to Corps’ jurisdiction over wetlands, streams, and
other “waters of the U.S.” as defined pursuant to the CWA on the Site; and NWF will not
encourage or support others to do so and, upon request, NWF will privately discourage
others from doing so in correspondence of NWF’s choosing,

2.5  The Parties hope there will be no disputes arising out of this Agreement.
To that end, each commits to cooperate in good faith and to deal fairly in performing its
respective duties under this Agreement in order to accomplish their mutual objectives and
avoid disputes. If a claim, dispute, or disagreement relating to the interpretation,
application or enforcement of this Agreement or a Party’s performance under this
Agreement (a “Dispute”) arises, the Parties agree to use good faith efforts to resolve all
such Disputes by the following procedure. First, in the event that a Party believes that a
Dispute exists, that Party shall notify the other Parties in writing of the existence of such
Dispute (a “Notice of Dispute™) before pursuing any other form of dispute resolution.
Upon delivery of a Notice of Dispute, the Parties shall use good faith efforts to negotiate
an amicable resolution of the Dispute within thirty (30) business days following delivery
of the Notice of Dispute. Second, except for an allegation of Corps noncompliance with
this Agreement which is addressed in Section 2.6 below, if such negotiations are
unsuccessful, the Parties may thereafter pursue remedies available to them in accordance
with this Agreement through the commencement of an action or the institution of other
proceedings before a court having appropriate jurisdiction.

2.6  Withregard to an allegation of Corps noncompliance with this Agreement,
if negotiations under Section 2.5 above are unsuccessful, NWF’s sole remedy under this
Agreement shall be the right to pursue any and all claims raised against the Corps
contained in the letter attached to this Agreement as Exhibit “C.” Amny legal action to
pursue such claims must be filed within two (2) years of the date of this Agreement. The
Corps reserves the right to oppose any such challenge on any grounds. Nothing in the
terms of this Agreement shall be construed to limit or modify the discretion accorded the
Corps by the Clean Water Act or by the general principles of administrative law. No
provision of this Agreement shall be interpreted as or constitute a commitment or
requirement that the Corps obligate funds in contravention of the Anti-Deficiency Act, 31
U.S.C. § 1341. Neither this section nor any other provision of this Agreement shall give
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NWF any right to pursue against Hinton or Costco the claims contained in the letter
attached to this Agreement as Exhibit “B.” It is not NWF’s desire to again pursue the
claims raised in the letter attached to the Agreement as Exhibit “C” or to jeopardize any
investment made at the Site by Costco or Hinton. Therefore, in the unlikely event that
NWTF brings an action against the Corps pursuant to this section, and if a court determines
that the Corps has jurisdiction over the fill activity at the Site, in the spirit of the
Agreement, the Parties will not seek a remedy that would require the removal of the fill,
the imposition of financial penalties against Costco or Hinton, or the requirement of a
permit under CWA Section 404.

Article II1
MISCELLANEOQOUS

3.1  Notices. Whenever under the provisions of this Agreement it shall be
necessary or desirable for a Party to serve any notice, request, demand, report or other
communication on another Party, the same shall be in writing and shall not be effective
for any purpose unless served (a) personally, (b) by independent, reputable, overnight
commercial courier, (c) by facsimile transmission (i) where the transmitting Party
includes a cover sheet identifying the name, address and identity of the transmitting
Party, the phone number of the transmitting device, the date and time of transmission and
the number of pages transmitted (including cover page), (ii) where the transmitting
device or receiving device records verification of receipt and the date and time of
transmission receipt and the pkone number of the other device, and (iit) where the

facsimile transmission is immediately followed by service of the original of the subject
" item by personal delivery, overnight courier or first-class mail, or (d) by deposit in the

United States mail, postage and fees fully prepaid, first class, registered or certified mail,
addressed as follows:

NWE: National Wildlife Federation
1400 16™ St. NW, Suite 501
Washington, DC 20036
Attn: James Murphy

Corps: Chief, Regulatory Branch
U.S. Army Corps of Engineers
4735 E. Marginal Way §.
Seartle, WA 98134

Costco: Costco Wholesale
999 Lake Drive
Issaquah, WA 98027
Attn: General Counsel

Hinton: Hinton Development Corp.
c/o Mark Hinton
14010-4 NE 3™ Court, Suite 106
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Vancouver, WA 98685-2969

The party sending any notice shall, on the same date the original notice is served, also
serve a copy of said notice on all other Parties to this Agreement in the manner set forth
above 1n this Section 3.1. Any Party may, from time to time, by notice in writing served
upon the other Party as aforesaid, designate an additional and/or a different mailing
address to which all such notices, requests, demands, reports and communications are
thereafter to be addressed. Any notice, request, demand, report or other communication

- served personally shall be deemed delivered upon receipt, or if served by mail or
independent courier shall be deemed delivered on the date mailed or sent as shown by the
courier’s certification receipt or as shown on the postmark or records of the U.S. Postal
Service, and, if served by facsimile transmission, shall be deemed delivered on the date
of receipt as shown on the received facsimile (provided the original is thereafter delivered
as aforesaid).

3.2  Construction and Interpretation of Agreement.

(a) The captions of the articles, sections and subsections herein are
inserted solely for convenience and under no circumstances are they or any of them to be
treated or construed as part of this Agreement.

(b) As used in this Agreement and as the context may require, the
singular includes the plural and vice versa, and the masculine gender includes the
feminine gender and vice versa.

3.3  Counterparts. This instrument may be executed in two or more
counterparts, each of which shall be deemed an ongmal but all of which together
constitute one and the same Agreement.

3.4  Entire Agreement; Drafting. This Agreement shall constitute the entire
and exclusive agreement between the Parties relating to the matters covered in this
Agreement. All prior or contemporaneous verbal or written agreements, understandings,
representations and practices relative to the foregoing are hereby superseded, revoked and
rendered ineffective for any purpose. All Parties are drafters of this Agreement. Ifa
court determines that this Agreement is ambiguous and/or that one party was the primary
drafter of this Agreement, the court shall not construe this Agreement against the primary
drafter.

3.5  Free and Voluntary Act. The Parties agree that they are entering into
this Agreement as a free and voluntary act. The Parties represent that they have had
adequate time to evaluate this Agreement and that the Parties signed the Agreement only
after full reflection and analysis.
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3.6  Advice of Counsel. The Parties confirm that in negotiating this
Agreement they have received advice from counsel of their choosing and that they have
read and understand this Agreement.

3.7  Authority. The Parties represent and warrant that the individuals signing
this Agreement on their behalf have full legal authority to do so.

3.8 Successors. All of the covenants, agreements, terms and conditions
contained in this Agreement shall apply to and be binding upon the Parties and their
respective heirs, executors, administrators, successors, successors in interest, delegates,
and assigns. Additionally, with respect to the National Wildlife Federation, this
Agreement shall be binding on and inure to the benefit of its officers, directors, and
members.

3.9  Changes to Agreement. This Agreement may not be changed orally but
only in writing signed by all Parties.

3.10 Non-waiver. A waiver or any breach of, or failure to enforce, any of the
terms or conditions of this Agreement shall not in any way affect, limit, or waive a
party’s rights to enforce compliance thereafter with each and every term and condition of
this Agreement.

3.11 Reservation of Rights. This Agreement concerns the Site only. Except
as expressly provided in this Agreement, none of the parties waives or relinquishes any
legal rights, claims or defenses it might have. Other than on the Site, NWF reserves the
right to pursue any and all actions and causes of action against the Corps, Hinton and
Costco arising from or related to Corps’ jurisdiction over wetlands, streams, and other
“waters of the U.S.” as defined pursuant to the CWA.

3.12° No Admission or Evidence. This Agreement is a settlement of disputed
facts and law and shall not constitute an admission or adjudication with respect to any
allegation in the letters attached to this Agreement as Exhibits “B” and “C” or an

admission or evidence of any wrongdoing or misconduct on the part of the Corps, Costco,
and Hinton.

3.13 Effective Date. This Agreement shall become effective upon its
execution by the Parties.

3.14 Time. Time is of the essence of this Agreement.

3.15 Good Faith. The Parties shall carry out the provisions of the Agreement
in good faith.
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04/07/04 11:25 FAX Fiooz

IN WITNESS WHEREOF, the Parties, intending to be legally bound, have
executed this Agreement on the date first written above. '

NATIONAL WILDLIFE FEDERATION SEATTLE DISTRICT, US. ARMY

, CORPS OF ENGINEERS
By:@ M"}M By:
R. Montgorhery Fikbher Debra M. Lewis
Vice President - : Colonel, Corps of Engineers
Water Resources Policy Director District Engineer
| HINTON DEVELOPMENT
CORPORATION
: By:
Mark Hinton Mark Hinton .
. President
COSTCO WHOLESALE
CORPORATION
By:
Richard J. Olin

Vice President and General Counsel
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IN WITNESS WHEREOF, the Parties, intending to be legally bound, have
executed this Agreement on the date first written above.

NATIONAL WILDLIFE FEDERATION

By:

R. Montgomery Fischer
Vice President
Water Resources Policy Director

Mark Hinton

COSTCO WHOLESALE
CORPORATION

By:

Richard J. Olin
Vice President and General Counsel

50424750.07

SEATTLE DISTRICT, U.S. ARMY
CORPS OF ENGINEERS

By: @l/%‘t 7”/-&'—’2—

Debra M. Lewis

Colonel, Corps of Engineers
District Engineer

HINTON DEVELOPMENT
CORPORATION

By:

Mark Hinton
President



IN WITNESS WHEREOF, the Parties, intending to be legally bound, have
exocuted this Agreement oa the datx first written above,

NATIONAL WILDLIFE FEDERATION

R. Montgarery Fischer
Vice Pragident
Water Resources Policy Diractor

Efark Hintox
COSTCO WHOLESALE
CORPORATION

By

' Richard J. Ofim
Vice President and General Coupsel

Toad 15T

SEATTLE DISTRICT, U.S. ARMY
CORPS OF ENGINEERS

By: .
Debra M. Lawis
Colonel, Corps of Engineers
Districi Engincer

BINTON DEVELOPMENT
CORPORATION

Ny A
wrddintor

Prozident



IN WITNESS WHEREOF, the Parties, intending to be legally bound, have
executed this Agreement on the date first written above.

NATIONAL WILDLIFE FEDERATION

By:

R. Montgomery Fischer
Vice President
Water Resources Policy Director

Mark Hinton

COSTCO WHOLESALE
CORPORATION

Richébrd J. Olin
Vice President and General Counsel

S0424750.07

SEATTLE DISTRICT, U.S. ARMY
CORPS OF ENGINEERS

By:

Debra M. Lewis
Colonel, Corps of Engineers
District Engineer

HINTON DEVELOPMENT
CORPORATION

By:

Mark Hinton
President
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EXHIBITB  °

NATIONAL WILDLIFE FEDERATION’

ol .
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o

 NATIONAL Ufﬁcc'ufFedzmlaﬁdintmﬁmlAHﬁrs

- FEDBRATION"
‘ Www.OwEoE™

. December 15,2003
CERTIFIED MAJY, - RETURN RECE(PT REQUESTED

. ' e Loavitt
Hinton Development Corporation gﬁd;uhm .
Mz, Mark Hintoa ' Envirormental Protection Agency
14010-A NE 3" Court Avel Rios Building =~
Svite 106 ' sy ‘ Ww.
© Vancouver, WA 98695-2969 %fhfngm%aéﬁ;gﬁ? e -
‘ . i, Reeioal Administrator
. Totn Fitzsimumons, Divector _ - ;?35:; SE?B;AA '
 Washingion Deparoment of Ecology 1200 Sixth Avenue
P.Q. Box 47600 © Searle, WA 98101

Olympia, WA 98504-7600

Re:  Notice of Intept1s Su: Clean Waier Act Viclations ot the S.W, Jntersection of N-E.

Andersen Roadand NE 238%™ Street in Clack County, WA
' Dear SigMadam: -

- Pursuant to the cidzen suit provision of the Clean Water Act {“CWA” or the "Act™), 33
U.5.C. § 1365(b), the National Wikdlife Federstion, on behalf of itself and its membes, -
("NWF™) hereby notifies Hinton Development Corpogztion (“Hinton™) of violattons of law.
described below..._ The viotations of law described in this notics retate to the Hinton’s d:ed%ng
and filling of wetlands located at the S.W. Intersection of N.E. Andersen Road and NB. 88
Strect in Clark Connty, WA (the “Site”) in or around Seplember, October snd November of
2003, ' ‘ ‘

" Background

. This notice concems activities by Finton, a for profit carperation incorporszd in the
State of Washington, to dredge and fill approximately 7.4 acxes of wetlands that serve as the
headwaters to Curtin Creek in southwest Washington State near Vancouver, Washington. This
case cONCOMS 2 critical question regarding the seope of the Clean Water Act in the wake of Solid
Waste Agency of Northern Cook Coursy v. U.3. Army Corps of Engincers ("FWANCCT™), 531
U.5.159 (2001). Prior to SWANCC. plans to develop the Site did not move forward, However,

1400 165 Srmmnr, N Sasitn EOT, WheakZuconn. D AOORE Tel: Z0TTQTERO0 Faws 2027274828 Froails netiowninwfocy .
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Thnton Development Corporation
Notice of Intent to Sue
December 15, 2003
Page2 X
afier SWANCC, efforts to develop the Site were renewed. Faclitsting these efforts, the U.S
Army Corps of Enginsers, Sestie District (the “Seanle District”) smoneously declined to assert
jurisdiction over a substantal portion of the approximately 8 acres of wetlznds at the site. In a
lerter dated July 20, 2001 10 Richard Kramer at the Padden Center, the Seattle Distmict stated that,
weatlands A/B, D and E {at the Site] are isclated wetlands™ and thus ~a Department of the Ammy
permit fs not required ifi the isolated wedands.” ' ' '

- The Seatle District's Jetter notwithstanding, all of the wetlands at the Site that have been
filled are covered under the CWA. These wetlands have s olear surface water copnection to
navigable waters of the United States. The wetlands are adjacent 10 2n agricultaral drainage -

- giteh that flows ints Curtin Creek. Curtin Creek flows into Salmon Creck, which eventually

. flows igto the Colupabia River, Duxing many periods of the year, water.can clearly be seen

flowing from the wetlands, into the ditch, into Curtin Creek, snd eventoally into the Columbia
River. The hydrologic connection that these wetlands have to Curtin Creek is confirmed by
Hinton™s own expert. A report put forth by Cascadia Eeological Services, Inc. forthe Site
describes these wetlands &s “flow(ing] 10 the sovtheastinto ditch that eventually outlets 0
Cutin Cresk” and admits that the wetlands “contribute(} hydrologic SUpport.w Curtin Creek,”
Cascadia Ecological Sexvices, Inc,, Fhractional Wetland Assessment Proposed Cestco Wholesala
Site, prepexed for Hinton Development Corporation, July 15, 2002, at 4. Despite the conclusicns
of its own expert regarding the hydrology of the Site and a warsing from NWE that these
wetlands are covered under the CWA and discherging fill inwo themn without a permit would
violate the Act, Hinton has nover received 2 penmit under the CWA to discharge fill or any other
smateials into 2 substantial portion of the wedands on the Site.

: These wetlands are one of the last remaining wetlands and wildlife habitars in this fast
_daveloping region. The Siw is largely comprised of Semizhoo rmuck and other soils identiGed as
hydric by Clark County and an expert retzined by Hinton., Map, Soils, Paddex Parloway, Phase
3, Clark County Washisgion, May 25, 2000; Clark County Soil Survey (USDA, 1974); Cascadia

Ecological Services, Inc., Wetland Delineation Reporr: Proposed Costco Wholesale Site,

prepared for Hinton Development Corporation, May 7. 2002, st.4. In addition fo Sexving as
headwatexs for Curtin Creek; the wetlsndz scrve oz habitt for 2 divarse axray of wildlife

ineluding Columbia black-tatled deer, coyolcs, ocesns, 8 host of waterfowl, swamp sparrow,
‘red-winged blackbird, ring-necked pheasant, SORg SPATTW, commmen flicker, dark-oyed junco and |
spotted wowhee. Owls, red-tailed hawks and other rptors also use the area for huntng
Additionally, different species of amphibixns und fnsects such 25 dragonflies inhabit the area.

Portons of Curtin Creek and Salmon Creek are home 10 juvenile sweeihead out znd bave
historically had Ceho satmon. Lower Columbia steelhead out 2re listed as threatened under the
Padangered Species Act. 63 Fed. Reg. 43952 (March 19, 1998). Additionally, bod: Curtin -
Cresk and Salimén Creek ace listed as impaired for salmonid spawning use because of
temperature, flow alteration and hisbitat alteration due in pat 1o urban runoff. Lower Columbia
Steelhead Conservation Injtistive Area 3034 List and 305b Reports, Appendix 5, March 10,
1998, at 13 (available on the world wide web at il i pavy Wer-ald ot
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Hinton Development Corporation
Notice of Intent to Sue
December 15, 2003

Page 3

The wetlands also provide rccharge for Curtin Creel: and Salmon Creek, control [ooding
&nd provide putrients and microorganisms that can serve 2s food for juvenile salmonids. The
importance of these wetlands hag been documented. Both Curtin Creek and Salmon Creek are
“impaired” watersheds because they fail to meet state water quality standards. State of .
Washington. Final 1998 Section 303(2) List. Salmon Creekis impsired for emperature and
turbidity, which is often associated with urban developraent. Given the recent development in
the Curtin Creek watershed, it is quire possible that Curtin Creek, which is currently impaired
‘Aue w fecal eoliform, may also be listed as impatred for ismperaturs, kubidity, sediment or Sther
impairments atrributable to wban development when an the updated 303(d) kst Is compiled by
the State of Washington. A recent report regarding Salmon Creek statgs that further Joss of
wettands in the Curtin Creek and Salmon Creek watersheds will likely contribute wo water quality
degradation in Ssimon Creek by removing ecologically important water detention and filtering
systems. Washington State Deparmnent of Ecology, Satmon Creek Watershed Bacteria and
Turbidity Total Maximun Dailty Load, Submittal Report, Jagnary 2001, at 8. Addmonally, the
wetlands on the Site have been designated as “priority habitat and species area”™ by Clark Couaty.
Map, Priority Hab:zat Padder Parkwczy Phase 3. Clark County ‘WaShmgton May 25, 2000,

The Hinton project will turm this ecosystem into patkiag lots, a fuehng station and retail -
space. This will likely increase flooding into Curtin Creek, decrsase groundwater recharge, and -
incresse the runoff of pollutants into the Curtin Creek watershed, further degrading Cortin Creek,
Salmon Creek and ultimately the Columbia River. See Environmenta) Protection Ageocy,
Functions and Values of Wetlands, March 2002, Impervious cover is one of the greatest causes
of watershed degradation. Sea EPA Website, Stormwater Program: Qverview at ,
(itp: 2.g0ving o cfm?orogram . id=6) (site visited December 8, 2003). Itis
often the comulative effect of scrivities that destrcy small pisces of a great watershed’s fabric
that eventually rain profound treasures like the Columbia. See EPA Website, Wazershed
Academy Web: Watershed Ecology: The Natural System Concept at

ep2.sov/owgewirl/wat wacademviacad2000/ecologv/ecclogyd hunl) (sitc
VisiledDecemberS, 2003). o : , D

This issue was brought to the attention of NWF in August of 2003 by concerned local
citizens who use 2nd enjoy the Site and were troubled about its impending destruction, On
September 12, 2003, prior 1o the commencement of any substantial dredge and £11 zctivities at
the Site, NWF scnt letters to Hinton and the Seattle District expressing its concern over the

“potental dredge and fill ectivites proposed at the Site. We did not hear any response from
Hinton. Rather, Hinton precaded with dredge and fill activites ar the Site without obtaining
_ proper permits under the CWA.

Clean Warer Act Overview

In 1972, Congress enacted the Federal Warer Pollution Control Act, commonly knowe as
the Clean Warer Act, in order w0 “restore and meintain the chemical, physies], and biclogical
integrity of the Nation's waters” and “eliminate” the discharge of pollutants into navigable
waters. 33 US.CL § 1251(z). In omderto achleve this goal, the CWA prohfmts the “discharge of

AEr 470 DRIRA ' | 4254622062 PAGE. B4
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any pollutant by any person” without oompliahce with the Act’s pernit procedures and other
reqoirements. Jd. § 1311(2).

The CWA specifically addrosses activities that may result in the placement of dredged or
_ £) materials into navigable waters. Ses 33 U.S.C. § 1344, Flacement of any such material i &
navigable water is prohibited without a permit (known as “Section 404 Permit’") from the ULS.
Army Corps of Engineers. I § 1344(a); § 1312(a); 33 CFR. § 323.3 (Army permits required
for the discharge of fill materials into waters of the United Siates).

The regulatory scope of the CWA is brosd. “The SWANCC decision nacrowly roled that
an sbandoned sand and gravel pit with no hydrelogic connettion to other waters and where the
only srounds to assert federal jurisciction was the pit’s use by migratory birds was not covered
under the CWA. However, the SWANCC decision explicitly upheid the Court’s ruling in :
Riverside Bayview Homes v. U.S. Army Corps of Engineers, 474 US. 121 (1987), which held
that wetlands adjacent to other waters are covered Under the CWA, and left intact the Court’s
roling in Inzernational Paper v. Ouellete, 479 U.5. 481 (1987), where the Court stetéd that, “The
[Clean Water] Act applies to ... Virtually all bodies of water.” 474 U.S. at 492, '

Moreover, case law has made clear that SWANCC applies only to & napow subset of
waters whexe the only ground for assexting federal jurisdiction is the watcr's use by migratory
birds. Cases in thres circuits have held that wetlands which are adjacent to non-navigable
wibutaries, incleding drains and ditches, of navigable waters, even if such drains or ditches are
artificially constructed and intermimtently flowing, arc clearty within the jurisdiction of the CWA.
See, Treacy v. Newdunn, 344 F.3d 407 (4% Cix., Septembex 10, 2003); United States v. Rapanos,

" 339 F:3d 447 (6® Cir., August 5, 2003); United Statas v. Deator, 332 F3d 698 (4™ Cir. Jone 12,
_ 2003); Headwaters, Inc. v. Talens lrrigation Distric, 243 T3d 326 (9™ Cir. 2001).

Finally, Corps’ regulations, which were left intact by SWANCC, define “waters of the
‘Unired Stares” as: : : : )

(5) Tributaries of waters identified in paragraphs {2) (1) through {4) of this section
[which idenitifies all waters used in foreign and futerstate commercs and all
waters subject to the ebb and flow of the tide, all intevstate waters, 2l other

waters which conld affect interstate commerce, and all impommdments of waters
otherwise defined as waters of the United States], ;...

{7) Wetlands adjacent to waters (other than waters that are therselves wettands)
identified in paragraphs (a) (1) through {§) of this section {Subsection 6 identifies
tetritorial sess as waters of the United States].

33.CFR. § 3283 (5) and (7). These rules cleadly require CWA regulation of the wetlands filled
by Hirton. : '
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The CWA’s citizen suit provision i designed to ensure CWA enforcement occurs when
other means of enforcement have failed. The CWA citizen suit provision allows citizens to sue
private of public entities that place dredged or i)l material fnto wetlands without a permit. 33
V.S.C. § 1365(2)() (citizen may bring action against “any person” for violation of “an effluent
standzrd or lirscation under this cChaptee™); Sun Enterprises v. Train, 394 F. Supp. 211 (SDN.Y.
1975) (couit has subject matter jurisdiction over claixn that private eatity &scharged materials
into wazers of the United States without a § 404 permit even whers the Corps has restrictively
construed the term “navigsble waters” more namowly than the CWA requires). The continged
presence of filed material in 2 navigable waterway constinuies an ongoing violation of the At
for 45 long as it reminins there. Sasser v, Administrator, EPA, 990 F2d 127, 129 (dth Cir. 1993}
{*Each day the pollutant remairis in the wetlands without a pefmit constitates an additiona) day
of violation.”). , ‘ )

Under the CWA, citizens can scck and obtain financial penalties fox violations of Section
404" prohibition on placememt of dredge or Gl material in navigable waters. 33US.C.§
1365(a). “The CWA provides that a court ¢an order pepaltics of up 10 525,000 per day for ¢ach
violation, after considering factors such as the ecenomic benefit of the violation, the good faith
efforts to comply, and the history of similar violatons. Id. § 1319(3). Additionally, in cases
whege illegal filling of wetlands has occunred withoot 2 permit, the covrt may order restorntion of
stuch wetlanids as a remedy for the CWA violation. See e.g. Borden Ranch Parmership eral. v.
Unired States Army Corps of Engingers, Civ. S-97-0858 GEB JFM. Final Order (E.D. Ca. March
.3, 20003, : :

Finally, the CWA. pravides fiat 2 court may ornder an awazd of litigation costs, incloding
sttomeys fees and expert witness fees, to a substantially preveiling party in a citizen suit, 1d. §
1365(d)- : :

Yiclatigns of Law

Hinton violated Sections 301 sud 404 of the CWA when it placed dredged-arill

materials into the wetlands at the Site without the requisite permits. As deseribed above, these
weilands have 2 clear surface water hydrologic connection to navigable waters of the United
States and are therefore plainly covered under the CWA. The continued presence of that
unlzawfil fill mateial in these wirlands represents an ongoing viclation of the CWA.

. Unfostanately, fault for this infraction lies as much with the Seattle District as it doss with
Hinton. Stll, Hinton proceeded with dredge and fil activities after receiving a report froma
hired expert that clearly articulated the wetlands’ surface water connection to Curtin Creek and
after warning was given from NWF that fill activities would result in 2 CWA violation anda
citizen suit might ensue. : )

“NWF has contacted the Seattle District on several occasions regarding this matter. The
Seattle Distriet to dare has not indicated that it intends to revisitin decicion. While indicsting,
that the Seatte District made a mistske, 2 Seatde District official has verbally cited issues of
“fairness™ as justification for the Seatge Distict’s refusal to assert jorisdiction over these |
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wetlands. The Seattle District also has not filed any ¢ivil or criminal action against Hinton nor
has it indicated any intent to do so. This sixty day notice will give the Seattle District another
opportunity to comest its cousse of acdon. NWF is also strongly considering filing an
 Adminisuasive Procedure Act claim against the Seattle District for its arbitrary and capricious
dssermination in this mattez, Finaily, as noted above, conrts typically consider each day that
welawful fill marerial ramzing in 2 waterway to be 2 separare viclation and thus Finten has
potentially accrued pénalties for cach day since dredge and fill operations cormenced,

Conclusion

NWE signs this letter only after it became clear that neither the Seattle District nor
Hinton had any intention of adkering 1o or properly 2pplying the CWA for this activity. As it
has stated repeatedly in private and in public, NWF is committed 10 ensuring that the CWA is
enforced to the broad and propex lixnits of its jedsdiction, NWE also has been active in ensuring
that aveas key to salmen restoration, such as the Columbia fibutary system, are hot illegally
compromised by developrment with improper safeguards and regulation. We believe that
development ¢2n oceur in a mannier that prescrves precious small headwater and wetland areas,
complies with the CWA and 2llows for smaxt growdh. NWE stands ready to set aside this
Titigation and work towards a cooptrative solution that ensures proper CWA spplication i this
fnstance. However, NWE is not prepared to let iropropez interpretations of SWANCC go
unchecked. We believe that the best approach in this mater is ensuring thae these werlands
receive CWA coverage and suiteble mitigation and restoration occur. This is preferable to
devoting scarce resouzces to Htigation, and, possibly, extensive penaltics and other Jizbiliies.
However, this choice Is not ours. :

If you have any questions or believe any of the foregoing is in exxor, ox would like ©
 discuss these matters further, please contactme ut (202) 797-6893.

Sinceyely,

Wetlands and Water Resources Coumsel
National Wildlife Federation

¢z Michael Lamprecht, U.S. Army Coups of Engineers, Seattle District
Mark Hiaton, Registered Agent for Hinton Development Corporation
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CERTIFIED MATL - RETURN RECEIPT REQUESTED

The Honorable Michael Leavitt

© Administrator - o
Environmental Protection Agency
Ariel Rios Building .
1200 Pennsylvania Avenue, N'W.
Washington, DC 20460

The Honorable Les Brownlee
‘Acting Secretary of the Army
101 Army Pentagon
Washington, D.C. 20310-0101

The Honorable John Ashcroft
Attorney General

U.S. Department of Justice ‘
950 Pennsylvania Ave., NW
Washington, D.C. 20530-0001

Yohn Tani, Regional Administrator Region X U1.S. EPA
1200 Sixth Avenue
Seattle, WA 98101

Tom Fitzsimmons, Director
Washington Department of Ecology
P.O. Box 47600 ‘
Olympia, WA 98504-7600

Re: Notice of Intent to Sue: Cllean Water Act Violations at fhe S.W. Intersection of N.E.
Andersen Road and N.E. 88" Strect in Clark Connty, WA.

Dear Administrator Leavitt and Acting Secretary Brownlee:

Pursuant to the citizen suit provision of the Clean Water Act (“CWA” or the “Act”), 33
U.S.C. § 1365(b), the National Wildlife Federation, on behalf of itself and its members,
("NWE”) hereby notifies the Secretary of the Army and the Administrator of the Environmental
Protection Agency (“EPA”) of a fajlure to perform a nondiscretionary act or duty under the

1400 16th S;reet, NW, Suite 501, Washington, D.C. 20036 Tel: 202-797-6800 Fax: 202-797-6646 Email: action@nwi.org
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CWA, as described below. The failure t¢ perform a nondiscretionary duty as described in this

" notice relates to the failure of the U.S. Army Corps of Engineers, Seattle District (the “Comps™) to
assert CWA jurisdiction over the dredging and filling of wetlands located at the S.W. :
Intersection of N.E. Andersen Road and NE. 88% Street in Clark County, WA (the “Site”) in or
around September, October and November of 2003. ’

Background

This notice concems activities by Hinton Development Corporation (“Hinton™), a for
profit corporation incorporated in the State of Washington, to dredge and fill approximately 7.4
- acres of wetlands that serve as the headwaters to Curtin Creek in southwesi Washington State -
near Vancouver, Washington. This case concerns a critical question regarding the scope of the
Clean Water Act in the wake of Selid Waste Agency of Northern Cook County v. U.S. Army
-Corps of Engineers (“SWANCC?”), 531 U.S. 159 {2001).

The Corps has a nondiscretionary duty under the CWA to regulate dredge and fill
material placed in waters of the United States. 33 U.S.C. §1344. The EPA is authorized to block
or override such regulatory decisions by the Corps. Id. § 1344(c). Despite this duty, the Corps
failed to assert jurisdiction over a substantial portion of the approximately 8 acres of wetlands at
the Site. In a letter dated July 20, 2001 to Richard Kramer at the'Padden Center, the Corps
erroneously stated that, “Wetlands A/B, D and E [at the Site] are isolated wetlands” and thus “a

- Department of the Army permit is not required in the isolated wetlands.”

All of the wetlands at the Site that have been filled are waters of the United States and
must be regulated by the Corps. 33 US.C. §§ 1344, 1362(7); 33 CFR § 328.3(5) and (7). These
wetlands have a clear surface water connection to navigable waters of the United States. The
wetlands are adjacent to an agricultural drainage ditch that flows into Curtin Creek. Curtin
Creek flows inte Salmon Creek, which eventually flows into the Columbia River, During many
periods of the year, water can clearly be seen flowing from the wetlands, into the ditch, into
Curtin Creek, and eventually into the Columbia River. The hydrologic connection that these
wetlands have to Curtin Creek is confirmed by Hinton’s expert. A report put forth by Cascadia
Ecological Services, Inc. for the Site describes these wetlands as “flow[ing] to the southeast into
a ditch that eventunally outlets to Curtin Creek” and admits that the wetlands “contribute[]
hydrologic support to Curtin Creek.” Cascadia Ecological Services, Inc., Functional Wetland
Assessment Proposed Costco Wholesale Site, prepared for Hinton Developmerit Corporation,
Tuly 15, 2002, at 4. Despite this clear surface water connection between the wetlands and other
waters of the United States, the Corps failed to exercise jurisdiction over the wetlands and the
EPA has not acted to reverse the Corps’ decision.

These wetlands are one of the last remaining wetlands and wildlife habitats in this fast
developing region. The Site is largely comprised of Semiahoo muck and other soils identified as -
hydric by Clark County and an expert retained by Hinton. Map, Soils, Padden Parkway, Phase
3, Clark County Washington, May 25, 2000; Clark County Soil Survey (USDA 1974); Cascadia
Ecological Services, Inc., Wetland Delineation Report: Proposed Costco Wholesale Site,
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prepared for Hinton Development Corporation, May 17, 2002, at 4. In addition to serving as
headwaters for Curtin Creek, the wetlands serve as habitat for a diverse array of wildlife
including Columbia black-tailed deer, coyotes, raccoons, a host of waterfowl, Swamp Sparrow,
red-winged blackbird, ring-necked pheasant, song sparrow, common flicker, dark-eyed junco and
spotted towhee. Owls, red-tailed hawks and other raptors also use the area for hunting.
Additionally, different species of amphibians and insects such as dragonflies inhabit the area.

Portions of Curtin Creek and Salmon Creek are home to juvenile steelhead trout and have
historically had Coho salmon. Lower Columbia steelhead trout are listed as threatened under the
Endangered Species Act ("ESA”). 63 Fed. Reg. 43952 (March 19, 1998). Additionally, both

temperature, flow alteration and habitat alteration due in part to urban runoff, Lower Columbia
Steeltiead Conservation Initiative Area 303d List and 305b Reports, Appendix 5, March 10,
1998, at 13 (available on the world wide web at hitp://www.governor.wa.gov/gsro/lcsci/aps.pdf).

The wetlands also provide recharge for Curtin Creek and Salmon Creek, control fiooding
and provide nutrients and microorganisms that can serve ag food for juvenile salmonids. The
importance of these wetlands has been documented. Both Curtin Creek and Saimon Creek are
“impaired” watersheds because they fail to meet state water quality standards. State of
Washington, Final 1998 Section 303(d) List. Salmon Creek is impaired for temperature and
turbidity, which is often associated with urban development. Given the recent developmentin
the Curtin Creek watershed, it is quite possible that Curtin Creek, which is currently impaired
due to fecal coliform, may also be listed as impaired for temperature, turbidity, sediment or other
impairments attributable to urban development when an the updated 303(d) list is compiled by
the State of Washington. A recent report regarding Salmon Creek states that further loss of
wetlands in the Curtin Creek and Salmon Creek watersheds will likely contzibute to water quality
degradation in Salmon Creek by removing ecologically important water detention and filtering
systems. Washington State Department of Ecology, Salmon Creek Watershed Bacteria and
Turbidiry Total Maximum Daily Load, Submittal Report, Janvary 2001, at 8. Additionally, the
wetlands on the Site have been designated as “priority habitat and species area” by Clark County.
Map, Priority Habitat, Padden Parkway, Phase 3, Clark County Washington, May 25, 2000,

In 2000, the Corps made a commitment to do everything in its power to restore and
protect Columbia River basin habitat. Failing to uphold its basic responsibilities under the CWA
completely contradicts and undermines this commitment. This failure also places these
resources at further risk by potentially denving other regulatory agencies the ability to review the
impacts that certain projects might have under the requirements of other law such as the ESA.

The Corps’ failurs to assert jurisdiction over these wetlands will allow this ecosysten to
be turned into parking lots, a fueling station and retail space without CWA protection. This will
likely increase flooding into Curtin Creek, decrease groundwater recharge, and increase the
runoff of pollutants into the Curtin Creek watershed, further degrading Curtin Creek, Sakmon
Creek and ultimately the Columbia River, See Environmental Protection Agency, Functions and
Values of Wetlands, March 2002. Impertvious cover is one of the greatest causes of watershed
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degradation. See EPA Website, Stormwater Program: Overview at

(http://cfpub] epa govmpdes/home.cfm?program id=6) (site visited December 8, 2003). It is
often the cumulative effect of activities that destroy small pieces of a great watershed's fabric
that eventually ruin profound treasures like the Columbia. See EPA Website, Watershed
Academy Web: Watershed Ecology: The Natural System Concept at -

{(http://www.epa.gov/owowwtrlwatershed/wacademy/acad2000/ecology/ecology9.himl) '(site

visited December 8, 2003).

This issue was brought to the attention of NWF in August of 2003 by concerned local
citizens who use and enjoy the Site and were troubled about its impending destruction. On
September 12, 2003, prior to the commencement of any substantial dredge and fill activities at
the Site, NWF sent a letter to the Corps expressing its.concern over the potential dredge and fill .
activities proposed at the Site. NWF has not received any formal response from the Corps and a
Corps official has verbally indicated that the Corps is unwilling to reverse its decision to leave
these wetlands unprotected by the CWA.

Clean Water Act Overview

In 1972, Congress enacted the Federal Water Pollution Centrol Act, comimonly known as
the Clean Water Act, in order to “restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters” and “eliminate” the discharge of pollutants into navigable
waters. 33 U.8.C. § 1251(a). In order to achieve this goal, the CWA prohibits the “discharge of
any pollutant by any person” without compliance with the Act’s permit procedures and other
requirements. Id. § 1311(a). : |

The CWA places a nondiscretionary duty with the Corps to regulate dredging and filling
of waters of the United States. 33 U.S.C. § 1344. To fulfill this duty, the Corps must make
reasoned wetland determinations. National Wildlife Federation v. Hanson, 859 F.2d 313, 315
(4" Cir. 1988), citing, Riverside Bayview Homes v. U.S. Army Corps of Engineers, 474 U S, 121,
138-139 (1987). EPA is charged with the autherity to block or override permit decisions made
by the Corps. 33 U.S.C. § 1344(c). :

The scope of waters that the Corps is charged to regulate. under the CWA is broad. The
SWANCC decision narrowly ruled that an abandoned sand and gravel pit with no hydrologic
connection to other waters and where the only grounds to assert federal jurisdiction was the pit’s
use by migratory birds was not covered under the CWA. However, the SWANCC decision
explicitly upheld the Court’s ruling in Riverside Bayview Homes, supra, which held that
wetlands adjacent to other waters are covered under the CWA, and left intact the Court’s muling
m International Paper v. Quellette, where the Court stated that, “The [Clean Water] Act applies
to ... virtually all bodies of water.” 474 U.S. 481, 492 (1987).

Case law has left no doubt that SWANCC applies only to a narrow subset of waters where
the only ground for asserting federal jursdiction is the water’s use by migratory birds, Cases in
three circuits have held that wetlands which are adjacent to non-navigable tributaries, including
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drains and ditches, of navigable waters, even if such drains or ditches are artificially constructed
and intermittently flowing, are clearly within the jurisdiction of the CWA. See, Treacy v.
Newdunn, 344 F.3d 407 (4”' Cir., September 10, 2003); United States v. Rapanos, 339 F.3d 447
(6™ Cir., August 5, 2003); United States v. Deaton, 332 F.3d 698 (4™ Cir. June 12, 2003);
Headwaters, Inc. v. Talent Irrigation District, 243 F.3d 526 (9™ Cir. 2001). The Corps must
regulate dredge and fill activity in all such waters.

Finally, Corps’ regulations, which were left intact by SWANCC, define “waters of the
United States” as: :

{5) Tributaries of waters identified in paragraphs (a) (1) through {4) of this section
[which identifies all waters used in foreign and interstate commerce and all
waters subject to the ebb and flow of the tide, all interstate waters, all other
waters which counld affect interstate commerce, and all impoundments of waters
otherwise defined as waters of the United States], ;. ..

(73 Wetlands adjacent to waters {other than waters that are themselves wetlands)
identified in paragraphs {a) (1) through (6) of this section [Subsection 6 identifies
territorial seas as waters of the United States]. :

33 C.F.R. § 328.3 (5) and (7). These rules clearly require the Corps to regulate the wetlands
filled by Hinton. :

The CWA’s citizen suit provision is designed, in part, to allow citizens to compel the
EPA and the Corps to perform nondiscretionary duties under the CWA when they have failed to
do so. The CWA citizen suit provision allows citizens to sue “the Administrator where there is
alleged a failure of the Administrator to perform any act or duty under [the CWA] which is not
discretionary with the Administrator.” 33 U.S.C. § 1365(a}(2). While the Ninth Circuit Court
of Appeals has not yet ruled on this issue, the Fourth Circuit Court of Appeals has clearly
- decided that Section 505(a)(2) of the CWA permits a citizen suit to be brought against the Corps
where the Corps has failed to regulate dredging and filling of waters of the United States.
Hanson, 859 F.2d at 316 (“Congress cannot have intended to allow citizens to challenge
erroneous wetlands determinations when the EPA Administrator makes them but to prohibit such
. challenges when the Corps makes the determination and the EPA fails to exert its authority over
the Corps’ determination. Section 1365(a)(2) should be interpreted in conjunction with Civil
Procedure Rule 20 (joinder) to allow citizens to sue the Administrator and join the Corps when
the Corps abdicates its responsibility to make reasoned wetlands determinations and the
Administrator fails to exercise the duty of oversight imposed by section 1344(c).”)*

" NWF is aware that a cese in the Western District Court in Washington has rejected the ruling in Hanson and
decided that Section 505(a)(2) of the CW A does-allow for citizen suits to be brought againist the Corps. See
Cascade Conservation League v. Segele, 921 F.Supp. 692 {W.ID. Wa. 1996). NWF asserts that the holding in
Cascade is not a correct interpretation of Section 505(a)(2) and that the Fourth Circuit’s holding in Hanson is the
correct interpretation of this provision. Moreover, notwithstanding the decision in Cascade, this issue remains an
open question in the Ninth Circuit.
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Under the CWA, citizens may seek a court to order the Administrator or the Corps to
- perform a nondiscretionary act or duty, such as the regulation of dredge and fill activity in waters
of the United States. 33 U.5.C. § 1365(2). The CWA also provides that a court may order an
award of litigation costs, including attomeys fees and expert witness fees, to a substantially
prevailing party in a citizen suit. Id. § 1365(d). '

Failure to Perform a Nondiscretionary Duty

~ The Corps’ failed to perform a nondiscretionary duty under the CWA when it declined to
assert jurisdiction over the wetlands at the Site and regulate the dredge and fill activity conducted
there by Hinton. As described above, these wetlands have a clear surface water hydrologic
conpection to navigable waters of the United States and are therefore plainly covered under the
CWA. The failure of the Corps to regulate the dredging and filling of these wetlands constitutes
a dereliction of the Corps’ duties under Section 404 of the CWA. Moreover, the EPA failed to
exert authority over this clearly erroneous decision by the Corps, leaving these wetlands
unprotected. See 33 U.S.C. § 1344(c).

NWF has contacted the Corps on several occasions regarding this matter. The Corps to
date has not indicated that it intends to revisit its decision.” While indicating that the Corps made
a mistake, a Corps official has verbally cited issues of “fairness™ as justification for the Corps’
refusal to assert jurisdiction over these wetlands. This js no excuse for failing to perform
mandatory regulatory duties that are required by law. The Corps alse has not filed any civii or
crinunal action against Hinton nor has it indicated any intent to do so. This sixty day notice will
give the Corps.another opportunity to correct its course of action.

In addition to this claim, NWF is also strongly considering filing an Administrative
Procedure Act claim against the Corps for its arbilrary and capricious-determination in this
matter. ‘

Conclusion

NWF signs this letter only after it bécame clear that the Corps did not have any intention
of properly applying the CWA 1o this activity. As it has stated repeatedly in private and in
public, NWT is committed to ensuring that the CWA is enforced to the broad and proper limits
of its jurisdiction. NWF also has been active in ensuring that areas key to salmon restoration,
such as the Columbia tributary system, are not illegally compromised by development with
improper safeguards and regulation. We believe that development can occur in 2 manner that
preserves precious small headwater and wetland areas, complies with the CWA and allows for
smart growth. NWEF stands ready to set aside this litigation and work towards a cooperative
solution that ensures proper CWA application in this instance. However, NWF is not prepared to
let improper interpretations of SWANCC go unchecked. We believe that the best approach in this
matter is ensuring that these wetlands receive CWA coverage and suitable mitigation and
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restoration occur. This is preferable to devoting scarce resources to litigation, and, possibly,
extensive penalties and other liabilities. However, this choice is not ours.

A If you have any questions or believe any of the foregoing is in error, or would like to
discuss these matters further, please contact me at (202) 797-6893.

@. v,
L_,. A

James Murphy
Wetlands and Water Resources Counsel
National Wildlife Federation

cc:  Michael Lamprecht, U.S. Army Corps of Engineérs, Seattle District
* Mark Hinton, Hinton Development Corporation
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EXHIBIT E

DEPARTMENT OF THE ARMY
SEATTLE DISTRICT, CORPS OF ENGINEERS
P.0. BOX 3755
SEATTLE, WASHINGTON 98124-1755

REFLY TO
ATTENYION OF

Regulato Brénch
guiatory | 20 701

Mr. Richard Kramer

Padden Center

Post Office Box 821045
Vancouver, Washington 98682

Reference: 2000-4-01090
' Padden Center

" Dear Mr. Kramer:

~ We have reviewed your project site, known as Padden Center, located along the,
south side of NE 88" Street and west of Andresen Road near Vancouver, Clark County,
Washington. Wetlands A/B, D, and E'are isolated wetlands. The recent Supreme Court
‘ruling, Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers,
No. 99-1178 {(January 8, 2001), determined that isolated wetlands, whose interstate -
commerce connection is based salely on migratory birds, are not jurisdictional under the
. Clean Water Act. Because the only interstate commerce connection is migratory birds,
. a Department of the Army permitis not required in the isolated wetlands shown on the

enclosed drawings. : : :

Wetland C is adjacent the Curtin Creek drainage system and is not isalated.
Wetland C was part of the mitigation for your proposed project. The planting of trees
and shrubs will not require a permit, however, if you propose to do any filling, grading,
mechanized tand clearing, or socil preparation work in wetland C, you shou{d contact our
office to determine permit requirements. ' K

‘ While work in the isolated wetlands may proceed without authorization from the
U.S. Army Corps of Engineers (Corps), other local, State and Federal permits may still

. be necessary. Isolated wetlands are still regulated by the Washington State .

‘Department of Ecology. You shoutd contact Ecology's Permit Assistance Center at
800-917-0043:0r ecypacliacy.wa.gov for more information on how {o obtain State-
approval for youir project. \ - , :

- {solated wetland jurisdiction is being determined on a case by case basis. Should
_yougropose to do any work in other wetland areas, you should contact our office to

L
=l
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determine what permits may be required. {f you have any questions concerning Corps’
jurisdiction, please contact Mr. Ron Klump at telephane (360) 750-9046. ‘

Sincerely, .

Michael Lamprecht
. Enforcement Section
Enclosure
‘Copy Furnished:

Jim Bames

The Resource Company, {nc.
1014 W. Frankiin Street
Vancouver, Washington 98660
cC

Permit Assistance Center
ATTN: Isolated wetlands

Environmental Protection Agency
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

PO, Box 47775 Olyrmpia, Washington 98504-7775  (360) 407-6300 7

May 9, 2003
HAND DELIVERED

Mr. Richard Kramer

Padden Canter

PO Box 821045 : ' .
Vancouver WA 98682° o : '

- Dear Mr. Kramer:

RE:  Order No. DE 03SEASR-5514 Administrative Order for plﬂcen‘ient of fill in 6.8 acres of
wetlands for construction of a new Costoo near Vancouver, Clark County, Washington.

"I‘hc réquest for an administrative order for proposed work in wetlands it Vancouver County has been
Teviewed. The State of Washington has determined that the proposed work, as conditioned by the

enclosed Order, will comply with applicable provisions of Chapter 90.48 RCW and other appropriate
requiretnents of State law. : : '

This approval is subject to the conditions contained in the encloged Order. If you have any questions,
Pplease contact Helen Pressley (360) 407-6926. Written comuents can be sent to her at the Department of
Ecology, PO Bax 47775, Olympia, WA, 98504-7775, or at e-mail hpred61@ecy.wa.gov. The enclosed
Ordet thay be appealed by following the procedures described in the Order. : '

Shorelunds and Bnvironmental Assistance Program B
PL:bpidn
Enclosure

ec: Mr. Mark Hinton, Hinton Development Corp.
Mr. Jim Barnes, Cascadia Ecological Services
Brad Murphy, Wetland Resources
Yvome Oliva, Ecology

% (w__v-_.f? “ . ' ’ ﬁ
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DEPARTMENT OF ECOLOGY
IN THE MATTER OF THE REQUEST BY )
. Hinton Development Company 3
_FOR AN ADMINISTRATIVE ORDER TO } ORDER NO. 03SEASR-5514
CONDUCT WORK. IN AN ISOLATED WETLAND ) -

To: Mr. Richard Kramer
Padden Center
FO Box 821045
© Vancouver WA, 98682

This is an Administrative Order requiring Richard Kramer to comply with Chapter 90.48 ROW and fho
rules and regulations of the Department of Ecology (Ecology) by taking certain actions which are

described below. RCW 90.48,120(1) authorizes Ecolagy to issue Administrative Orders Tequiring

compliance whenever it determines that a person has violated or creates a substantial potential to violate

any provision of Chapter 90,48 RCW,

On January 21, 2003, Richard Kramer submitted a request to jmpact 6.8 acres of an isolated wetland fo

for the development of a commercial site fn and adfacent to isolated wetlands it Clark County, '
Washington, ' .

Tn view of the foregoing &nd in accardsnce with RCW 90.48.120(1):

IT 1S ORDERED that Richerd Kratner (the Applicant) shall comply with the following:

1. The Applicant shall construct and opetate the project in s manser consistent with the-project

description contained in the JARPA dated Japuary 16, 2003, or as otherwise approved by
Ecology. -

2. Project mitigation shall be constructed and maintamed as deseribed in “Addendum,
Wetland/Habitat Mitigation Plan, Proposed Costeo Wholesale Property, Clark County,
Washington” dated March 23, 2003, by Cascadia Ecological Services and in the engineering
drawings dated April 11, 2003, .

. 3. The Applicant shall provide aceess to the project site and afl mitigation sites upon request by
Ecology.

P

4. This Order does not exempt and is provisional upon complisnce with other statutes and
- codes administered by federal, state, and loeal agencies. s

3. Capies of this Order shall be kept on the job site and haadily avejlalﬁe: for reference by
Ecology persosinel, the constmetion superintendént, construction managers and foremen, and
state and local government inspectors. '

6. Nothing in this Order waives Eeology’s authority to issue additional orders if Ecology
determines further actions are necessary to implement the water quality laws of the state.
Further, Ecology retzins continuing jurisdiction to make modifications hereto through
supplemental order, if additiona} impacts due to project construction of operation are

B2
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identified {e.g., violations of water quality standards, downstream erosior, ete.), or if
additional conditions are necessary to firther protect the public interest,

Fajlure to corply with this Order may result in the issuance of civil penalties or other actions, whether
admindstrative or judicial, to enforce the tepms of this Order. :

' This Order may be appealed. Your appeal must be filed with the Pollution Control Hearings Board, P.O,

Box 40903, Olympia, Washington 98504-0903 within thirty (30) days of your receipt of this Order. At
the same time, your appeal must also be served on the Departinent of Ecology, ¢/o The Enforcement
Officer, P.O. Box 47600, Olympia, Washington: 98504-7600; and on the Department of Ecology, SEA
Program, Attn: PAC, P.O. Box 47600, Olympia, Washington 98504-7600. Your appeal alone will not
stay the effectiveness of this Order. Stay requests must be submitied in accordance with RCW
43.21B.320. These procedures are consistent with Chapter 43.21B RCW,

i ~ _ _’4 o
Peiry ¥ 3 :
Wm _ \ .
-~ Shorelands and Environmenta] Assistance Program
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APPLICATION SUMMARY ' . sfjgs: APR
TN ETTR . ntered By
Final Wetland Permit y VK
B0, Box 9810 : : Declglan: 1082003
ﬂﬂ&FranHHn Sirset o Prelim Approved Dte!
Fhone: 3803972378 i ] .
Team: RURAL . ProjectName:  GOSTCO WHOLESALECOMPPL  Projest & DEV2001-50459
Sita Aderess: 6720 NE 84TH ST VAN 96665 R Parcel # 1064320000
Scope ofWok:  1AGRE+ Raview Type: ‘ - Cross Reference % PSR2002-00075
‘ ) ‘ ' . otk Orger: Y6955
BectTwnshpRange: 0612 /21 . " Schoo! lmp Fee Dlse
b Prros] S o . Transp Imp Fee Dist: -
Eet. Parcel Area {dorels 4937 ) _ " Park [y Eee Dist .
Est, Parcel foea (Bq. Ft)r 000 o . Transp ﬂﬁ.raa'ﬁagr Pee Dist -
Description: Fret Line Legal .
6.8 apre wetland fill or profect site to ba mitigated off-site  WRIGHT BB LOTS #2 LOT § #3 LOT 10 #29
. ITA
1Apalcant: ‘ : . Chmen
Jil BARNES S ' SIFERT BETTY
PO BOX 1502 <
BATTLE GROUND Wk@&%&
Phone:  360-687-5192 '  Phone:
A "E‘odag%a Hctivities: ' valiyﬁafe: Assigmed Tp:  DPone By Mobes:
1.} Print Application Summary S/251004 BHD  Copy of approved parmit
CONDITIOHS: ' '

1.} COST RECOVERY OWING « DO ROT FINAL
'2.) COST RECOVERY FEES OWING $144.94 FOR D REDLINE. DO NOGT FINAL.

Printed: 3/26/2004 G:1C:1TAM
| 1 of 1 Pages :
ROOVERSHTOMOTRS | Modified Date: 3254004
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" TYPE Il DEVELOPMENT &
. ENVIRONMENTAL REVIEW,
STAFF REPORT & DECISION

Form DS‘MN

Erggc_t_m_ma Costeo

Case Numbers: PSR2002-00075;SEP2002-00113;WET2002-00026;
HAB2002-00158; CRAZ002-00007; EVR2002-00041

Leqal Description; Tax Lots 20 (166209), 2/2 (106120), and 3/10 (106132) in the
» . Southeast quarter of Section 6, Township 2 North, Range 12
| - East of theWIHametta Meridian

g Reguéét‘: Site plan approval for a new 148,665 square foot Costco faclhgty
o _ including a tire center and fuel station _
Applicant: ~ Hinton Development Ccrporatlon

Atin: Mark Hinton

14010-A NE 3° Court, Suitte 106
Vancauver, WA 88685 - . ,
Phone - (360} 546-1220, E-mait - mark@hintondevelapment.com

Cohtac:t: ' | WRG Design, inc.

— ~ Aftn: Alisa Pyszka
5415 SW Westgate Drive, Suite 100
. Porfland, OR 97221
~ Phone - (503) 419-2500, Fax - (503) 419-2600
‘ . E-mall - 2bp@wrgd.com
Property Owners: Aspen Costs LLC Larry Hess -
1410A NE 3" Court, #106 PO Box 820483 - ,
Vangcouver, WA 88685 © Vancouver, WA 986682
Location' : ' Southwest comer of NE 88™ Street and Andresen Road
Site Area Approkimate!y 15 acres
County Review Staff: : . :
Ali Safayt, Development Engineer (360) 397-2375, Ext. 4102
‘ Shelley Oylear, Concurrency Enginger (360) 387-6118, Ext. 4354
. Susan Ellinger, West Team Leader (360) 397-2375, Ext. 4272
Richard Drinkwater (P.E.), Engineering Supervisor  {360) 397-2375, Ext. 4492
Steve Shulte (P. E.), Concurrency Manager ‘ (360) 397-6118, Ext. 4017
Richard Daviau, Project Planner (360) 397-2375 Ext. 4895

C oS ?_rzr%\ —132
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. Staff Report & Determination’
PSR2002-00075 (Costco)
. Page 2

w Comp Plan Designation: General Commercial & Light [ndustrial
Zoning: - CHE&ML ‘

Apglmable Laws: ‘ E
Clark County Code Chapters 12.05A (Transportation Standards); 12.41 (Concurrency);
13.08A (Bewer); 13.29 (Stormwater and Erosion Control); 13.36 (Wetlands}, 13.40A]
(Waten); 13.51 (Habitat); 13.70 {CARA); 15.12 (Fire); 18.65 (Impact Fees); 18.313 & 18.317,
(CH & ML Dlstncts) 18.402A (Site Plan Review); 18. 600 (Proceciures) Tltle 20 (SEPA)

| elghborhaod Assoclation/Contact; |
Andresen/St. Johns, Gontact — Deborah Hoffmar, Address — 7318 NE 61% Avenug
Vancouver, WA 88661, F'hona—-(SBD) 899-4043

Tirne Limits:

The application was submitted on October 4, 2002 and determined to be fully complete.
on October 25, 2002. The project had three hold periods. The first hold period
{requested by the applicant) was from December 10, 2002 to January 9, 2003 for
SEPA/wetland issues. The second hold period (requested by the applicant) was fronj
‘December 16, 2002 to April 4, 2003 for flood storage/stormwater issues. The third hoid
period (requested by the applicant} was from May 6, 2003 to May 8, 2003 to discuss thd
final stormwater conditions. The County. requirement for |3$umg a decision within ?3
days lapses on May 9, 2003. The State requirement for issuing a decision within 120
. calendar days lapses on June 20, 2003.

Vesting: ' :
An application is reviewed against the subdivision, zoning, transportation, stonnwater
and other fand development codes in effect at the time a fully complete application for
preliminary approval is submitted. If a pre-application conference (PAC) is required, thé
application may earlier contmgenﬂy vest on the date the fully complete PAC is fi !ed=
Contmgent vesting requires that a fully complate application for substantaaﬂy the samé

" proposal is filed within 180 calendar days of the date the county issues its pre—
application conference report.

The pre-application for the proposal qualified for contmgent vesting and a fully complete
application was filed within 180 calendar days from the issuance of the pre-application
conference report. Therefore, the application is vested on the pre-application- submitta)

date of August 13, 2002, The application vested for transpartatlon concurrency ori
Qctober 4, 2002.

Public Not:ce. f
Notice of application was mailed to the appllcant the Neighborhood Assczmatmn'
property ownars within 300 feet of the site, and agencies on November 8, 2002.

e

Public Cumments

Clark County has received many written public comments regarding the proposal. Thé .
major}ty of the cemment lefters were in favcr but some were in opposition of thé
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Staff Report & Determination
PSR202-00075 (Gostco)
Page 2

} et “ propused Costco, Opposition letters from neighbars and other |nterasted partigs had:
concerns of the proposed wetland filing (habitat impacts) and increased traffic in the
area. (see Flndmgs 5 8, 7 and 9 through 21 for dlscussmn of these issues). :

[ Project Description ]
The applicant proposes fo construct a 148 665 square foot Costeo club food store with a
5,200 square foot tire center and fuel station for members., The applicant has indicated
in the project narrative that the approximate hours of operation would -be 10:00 AM to|
8:30 PM Monday through Friday, 9:30 AM to 6:00 PM Saturday, and 10:00 AM tc 5:00
Sunday. Delivery hours would gererally- oceur from 5:00 AM to 10:00 AM by -
appointment only. The submitted snte plan identifies two future pad sites in the southem
portion of the Sublect SIte

Thers Is a Prlorlty Habitat area in the southem porticn of the property and the applicant

- proposes to fill 6.8 acres of wetldnd on the site with off-site mltigatxon (see Findings 5, 6,
and 7 for more mformatlon)

| Major Issues and Analysis

Staff first analyzed the proposal in light of the 16 topics from the Enwronmenta
Checklist (see list below). The purpose of this analysis was to identify any potentia

adverse environmental impacts that may oceur without the beneﬁt of protectlon found
- within existing ordmancas

1. Earth . 9. - Housing

2. Air 10. Aesthetics

3. Water , 11. Light and Glare

4. Plants _ 12. Recreation

5. Animals - 13. Historic and Cultural Preservatlon
6. Energy and Natural Resources 14. Transportation

7. Environmental Health . 15, Public Services

8 Land and Shoreline Use 16. Utilities

:Then staff reviewed the proposal for compliance with applicable code criteria and

standards in order to determine whether all potentia! impacts wifl be mitigated by thé
requirements of the code.

Staff 's analysis also reflects review of agency ang public comments recewed dunng tha
- comment period, and kncwledge gained through a site ws:t

Only the major issues, errors in the development proposal, and/or justification for an§1 '
* conditions of approval are discussed below. Staff finds that all other aspects of this

proposed development comply with the appllcable code requirements, and, therefore
are not discussed below.

—~ - LAND USE:
Finding 1 = Permitted Uses i
Split zoning exists on the subject site. Tax Lots 2/g and 28 (the eastern portion of the
SIte) are located in the CH Zomng District and Tax Lot 3/10 (the westermn portion of the
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Staff Report & Determination
 PSR2002-00075 {Costeo)
Page 4

— snte) is located in the ML anng District. Pursuant to Clark County Code Table
183130202, a gsneral retailer (100,000 — 200,000 square feet) is permitted outright
in the CH Zone. Pursuant to MZR2002-00092 (Director's Review) the’ proposed Costco;
is allowed in the ML Zoning District as well. This decision requires the proposed fuel
station to be. locdted on the CH portlon of the subject site. .

| mdmg 2 — Boundary Line Ad;ustment
The subject site contains three separate tax lots. The applicant proposes to boundary]

. line adjust these three tax lots into three different pad sites. During the fully complete
review, staff detarmined that all three tax lots were legal lots of record. Therefore, thel -
proposed boundary hne adjustmant can be completed in- comp[:ance with plattmq
regulatlons : ,

Finding 3 — Site Plan ' ‘
. The appllc.ant has submitted site and landscape plans io |dentify compliance with lot,g
" setback, parking, landscaping, and other standards of CCC 18 402A. The following aré
commients regardlng the site and landscape plans: '

a. There is a required 20-foot street side building setback along those portlons of the SIta
that are zoned ML and the first 10 feet must be landscaped pursuant to CCG
- 18402A.050. The submitted plan does riot identify any buildings in this setback araai .
;The submitted plan does identify parkmg in the 20foct sethack area aiong the MIJr
L . zohed portions of NE 88" Street and 84" Street. NE 88" Street and 84™ Street are
considered street sides so parking can oceur as long as the first 10 feet is landscaped‘
The submitied plan only idertifies an eight-foot landscape area along NE 84" Street!
.The 10-foot landscaped buffer width must extend along alt road frontages of the
subject site. The final site plan should clearly identify the required 10-1‘001 -
landscaped buffer aiong alt road frontages. {see Condition 8-1)

b. Standard parking spaces must be 20 feet in length with a 24 foot access euste
{vehicle hacking area) unless there is an acceptable vehicle overhang or allowed
compzct spaces are proposed. Vehicles cannot overhang into required setback and
buffer areas. it apgears that the required parking dimensions are not met for parking
rows along NE 84" Avenue and NE 88" Street as well as parking spaces in front of
internal landscape islands. The final site Elan should identify the required parkin
dimensions for parking rows along NE 84" Avenue and NE 88" Street as well a$
parking spaces in front of internal landscape islands {see Condition B-2)

. Up to 30% of required parking spaces and all parking spaces in excess of minimumfz
regquirements may be compact spaces. The applicant has not identified any
compact spaces, :

~ ©. The applicant has done a great job of submitting a landscape plan that complies with
- the applicable landscape standards of the Gounty Code. 'Staff notes that thd
applicant should be aware of any changes to the landscape plan that are needed

due to site plan changes resulting from 3a or 3b above.

i

d. Pursuant to CCC 18.402A.070 D, three queuing spaces are required for each
gascline pump station. In the pre-application, staff indicated to the applicant that
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N three queuing spaces would be required on both sides {north and south) of the

gasoline service islands. There is more than 108 feet of queuing area on the south
side of the service islands, but an inadequate queuing area on the north side of the
service iglands. The applicant had indicated (in the November 15, 2002 letter from
~ Alisa Pyszka from WRG) that Costco restricts all traffic one-way-in and one-way-out
of the pump stations primarily with a gasoline manager. This mapager (employe(_:i byl
Costco) monitors traffic flows and ensures proper positioning of vehicles. Staff finds
that with the design of the fueling facility and the gasoline manager, the plan
complies with the queuing provisions of CCC 18.402A.070 D. ‘A note on the finat site
plan is warranted that refers o the. continued use of the gasoline manager (see
Condition B-3) o o o -

‘e. The applicant needs to ciearly identify the location and the required amount of solid
waste and recyclable storage area pursuant to CCC 18.402A.080. Also, solid waste
and recycling storage needs to be screened fto an F2 standard. The ﬁnacj
siteflandscape plans should identify the location and the required amount of soliq -
waste and recyclable storage area as well as the required screening for the solig
waste and recycling storage. (see Condition B-4) : !

f. 'If the pedestrian route of fravel crosses vehicle maneuvering, a crosswalk ig

required. The standard requires striping as well a different paving type, elevation

‘ : ‘ghange, or ather acceptable methad of the nofifying drivers of a crosswalk pursuant 19
e CCC 18.402A.070. The.submitted plan identifies a different paving type (concrete),

but does not identify the required striping. The final site plan should identify the

required striping in addition to the proposed concrete for pedestrian crosswalk (see
. Condition B-5). 4

g. The applicant has provided a site lighting plan which appears to show that lighting
from the site will not impact the surrounding area. The applicant shouid ensure. that
lighting from the proposed development does not cast significant light or glare off-
site on adjacent properties or public roadways. (see Condition E-2) ' '

Finding 4 : . : - : _
For.all. proposed advertisement signs, the applicant shall make application for &
saeparate sign permit site. (see Condition E-3) T '

HABITAT:
Finding 5 . ‘
There is a Priority Habitat area on approximately the southern half of the property. The
area in question is mapped by the Washington Departmant of Fish and Wildlife
(WDF&W) as a Priority Habitat area (Padden wetlands). Wetlands are a statewide
priority for conservation because they contain comparatively high fish and wildlife
density and species diversity, are limited in their extent, and are highly vulnerable to
habitat alteration. This particular wetland -is jurisdictional under both the Habitst
Conservation Ordinance (HCQ) and the Wetlands Protection Ordinance (WFO).

The apblicant proposes reductions in the wetiand area on the site. Said reductions ardfa
to be mitigated at a pre-determined off-site location. The off-site mitigation is within-the
same watershed (Curtin Creek watershed) and will seek to restore historic habitat andt



sent By: WRG DESIGN; o 5034192600;  Mar-2477Y 18:51;

Page 13/35

Staff Rapor‘t & Determination -
PSR2002-00075 (Castco}
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ey hydrological- comp!exlty within a sizeable portmn of the Curtin Creek watershed. The

o floodplain and off-
mitigation. involves re-meandering sections of the creek, restoring floodplai

channel wetland hydrological connectivity, and plantmg the area thh AUMErcuUs natweg

: trees and shrubs.’ :

The applicant has submitted a conceptual mitigation design in order to comply with CCC;
Chapter 13.51, the HCO, as well as CCC Chapter 13.36, the WPO. In this case, the
standards of the WPQ take precedence overthe HCO in both aveidahce critefia and
mitigation. Therefore, the mitigation required under the WPQ is more than adequate o
cover the standards of the HCO. - The applicant's intent is to finalize the n'utlgatlori
design and permitting prior to Final Wetlands Permit approval. Staff finds that the

* proposed project and off-site mitigation complies the CCC Chapter 13.51, the Habitaf
Consefvation Grdmance (HCO), provided Gondition B Gis 1mpiemanted

WETLANDS

Finding 6 i
Wetland and Habitat impacts for the Cosice Wholesale pl‘O_]eG'l have been rewewed
under a separste Wetland and Habitat Permit because the property owner has
proposed additional wetland and habitat impacts that are not required for the
construction of the Costco project. Refer to the Staff Reports for WET2002-00026 and

HAB 2002-00158 and SEP2003-00010 for ana!ySIS of the proposed wetland and habltat'
impacts and mltigatlon

~ Compilanca with CCC 13. 36, CCC 13.51 and the SEPA Datermmatlen for the pmposed
off-site wetland mitigation will ensure that the project has no significant enwronmental
impacts to wetiands and habitat mnservatlon areas (see SEPA Determinatian below)

Finding 7 i

All Wetland and Habitat issues are addressed in the combined Wetland and Habttat
. Permit issued to Hinton Developmen’t Corporation. 6.8 acres of wetland fill and 13, 1

acres of off-site wetland mitigation is proposed. Conditions A-1 through A4 of that-
. decision must be met prior to final site plan apprcva! (see Cond|t|ons B-7 and B-8). |

ARCHAEOLOGICAL PREDETERMINATION

Finding 8 ' :
The proposal is located within a high probability area for contalnlng cultural resource&
The applicant has submitted an archaeological assessment for the site which found ng
cultural items on the site. The County Archaeologist has reviewed the assessment and
recommends that no further action is needed. If any cultural resources are discovered in
the course of development construction, the Office of Archaeology and Hlstonﬂ:
Preservation in Olympia and Heritage Trust of Clark County should be notified. Failure to

comply with  these State requirements may constitule a Class C felony, subject ttb
imprisonment and/or fi ines (see Condition E-11).

F

TRANSPORTATION GQNCURRENGY
~ Einding @ - Goneurrency

County concurrency staff has reviewed the proposed Costeo Wholesale, which con5|st$
of a 148665 SF wholesale store and a gas station with 16. fugling positions. Thﬁ
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PSR2002-00075 {Cestoco}
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—t applicant’s traffic study has estimated the weekday PM peak hour frip generatlon at 465
new trips and 60 diverted trips.

- The applicant submltted a traffic study for this proposal in accordance with CCC'
12.41.050(A) and is required to meet the standards established in CCC 12.41.080 for
comidors and intersections of regional s:gmﬂcanca The County's Traffix ™ model mcludes;
the intersections of regional significance in the area and the County § madel was used to=
evaluate cancurrency compliance. :

| . F Iﬁdll’lg 10 - Site Access | ' ;
“Level of Service (LOS) standards are not applicable to accesses that are not ragionallyl

signifi cant, however, the LOS analysis provides infarmation on the potential congestion
and safety problems that may GGCu: at the site'accesses o the arterial and cuilecto#
network. The proposed NE 64" Avenue and NE 84" Street have several dnveway
accesses. These accesses appear to mamtam acceptable LOS with the proposed centet
left-turri janes. Movements at the northerly access onto NE 54" Strest may be restricted
in the future as traffic levels increase, to ensure acceptable operation of the NE 88" Street]
NE 64" Avenue intersection. The applicant is advised that tuming movements may ba
restrtcted along a public rcadway for safety and operatlonal reasons at any time.

Fmqu 11 - Operating L OS at Non modeled intersecfions '

The proposed development was subject to concurrency . analysis for intersections of

— ragional significance within the County, not contained within the concurrency models;
: The stidy reports acceptable operating levels for the following County intersections:

« NE 72™ Avenue/NE 58" Strest
NE 25™ Avenue/NE 88" Street
NE 13" Avenue/NE 88" Street

Finding 12 - Operating LOS designated Corridors
The proposed development was subject fo concurrency modehng The modetmg resuits
indicate that the operating levels comply with travel speed and delay standards with thé
inclusion of the volunteered mitigation as it appears in concept in the February 20, 2003
letter from Kittelson & Associates, INC with attached improvement plan. Key {o th$ ‘
modsling analysis is the conversion of the split phasing of the signal timing at NE 881

- Street/NE Andresen intersection to pretected phasing and an eastbound rtght-turm :
overlap phase. The mitigation should be included as a condmon of approval. (See
Condmon D-2, D-4, and D-8) '

The applicant should reimburse the County for costs incurred in running the
“conaurrency model. (See condition B-8)

The Salmon Creek Avenue carridor.is operating below the adopted standard; thereforel.
any additional trips to the comidor would require mitlgation Since the Salmon Creek
corridor is impacted by trips from Costco, mitigation is required o recommend approval
under concurrency. The applicant has vaiuntaered fo install a new norlhbound right turh
lane, including associated modifications to the traffic signal system, on NE 20™ Avenue at
NE 1241 Street. - This will allow the south leg of the intersection fo operate with &
northbound left tum tane, two through lanes, and a separate right tumn lane, This mitigatioh
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w~  Mmeasurels aoceptable o the County and mltlgates the mpact from the proposal such that!
. ths matlgatlcn comphes with CCC 12.41.060{E). (See oondltmn D-5)

‘ Concurrenc! Comgl:anc:e |
The proposed development uomphes with the Concurrency Ordmance CCC 12.41 subject ,

to the mitigation situation described above

Finding 13 - Safety
“Where applicable, a traffic study shall address the following safety issues:

traffic signal warrant analysis,

turn lane warrant analysis,

accident analysis, and

any other issues associated with highway safety.

s 2 o &

‘ M!t[gatson for off-site saferty deficiencies may only be a oondmcn of appmval on
develapment in accordance with GCC 12.05.230. This ordinance states that “nothing in
this chapter shall be construed to preciude denial of a proposed development whers off;
site road conditions are madequate to provide a minimum level of service as specified in
Chapter 12.41 CCC or a significant traffic or safety hazard would be caused or materiafly

. aggravated by the proposed development: provided that the developer may voluntarily
agree to mitigate such direct impacts in accordance with the provxsnons of RCW
82.02.020." .

Finding 14 - Traffic Signat Warrants
Traffic ngnai Warrants are evaluated at unszgnahzed intersections to determine if a
signal is needed, ~Traffic signal warrants are met for the intersection of NE 88"

Street/NE 64" Avenue. The applicant has volunteered ta install a signal at this location
(see Condition D—3)

Signal warrants are not met at any of the remaining sub;ect lntersect{ons analyzed i
the applicant's traffic study.

‘ amwwm
Tumn lane warrants are evalusted to determine if a separate left or right-turn lane i§
needed on the uncontrolled roadways and at intersections. The traffic study atso

. includes analyses at sub;ect intersections to determine if tumn-lane storage is adequate
to acoommodate the 950 perce.rntlle vehicle queues.

‘The applicants traffic study proposes a northbound left-turn lane at the NE 84‘“‘
Street/Andrésen Road intersection -(proposed). The eastbound left-out moverment
would be prohibited at this location. The horthbound ieft turn movement was eva!uated
with existing traffic volurnes and existing geometry. at the NE 88" Street/NE Andrasen
intersection. The analysis indicated that the left turn would function adequately in the
near-term. However, with. the proposed easthound right tum lane at the NE 88%
Street/NE Andresen intersection and background growth, the left turn movement would
have considerable delay and queues that extend into northbound through traffic on
Andresen or inte the southbound left turn lanes at the Padden ParkwayNE Andresen
intersection. Traffic modeling indicates that this movemsnt may not operate safely and
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St effectively in future years. The conclusion is that the northbound left-fum at NE §4®
Strect/NE Andresen intersection may work in the short term, however this movemant
will likely be restricted in the future as traffic levels increase. As a resuit, Clark County
retains the right to eliminate this northbound left-turning movement at any time in the
future if the movement is adversely impacting traffic operations or safety on Andrasen
Road/Padden Parkway/NE 88" Street. (see Condition D-8) L

Due to the potential for near-term elimination of the northbound left-turn movement af
NE 84 Street/NE Andresen intersection, the applicant was required to account for the
impact of the diversion of trips to.the NE 88™ Sireet/NE Andresen intersection. Analysis -
shows lane improvements are required ai NE 88" StreetyNE Andresen intersaction. The
northbound left-turn bay at the intersection of NE 88" Street/NE Andresen will excesd
existing storage capacity substantially with the additional trafiic from the proposed
development. The intersection mests conditions for an-additional northbound left-tur
lane and for extension of the existing lane storage. The applicant shall provide these
improvements. 'As a result, the west leg of the NE 88" Strest/ NE Andresen intersectior}
requires two westbound recaiving lanes.  An eastbound right turn lane is alsg
warranted at the intersection. The applicant has volunteered to make these
improvements. (see condition D-2 and D-15). '
There are storage deficiencies at the Padden Parkway/NE Andresen intersection]
Southbound left-turn vehicles will block the southbound through traffic when storagé
e capacity is exceeded at this location. This situation impacts the safety and operation of
' the Padden Parkway/ NE Andresen intersection. The applicant shall be required to -
extend the left-turn bays to provide 400 feet vehicle storage for each lane. (see
condition D-9). S ‘

The intersection of NE 88" Street/NE 64™ Avenue meets conditions for a westbound left
turn lane. ‘A single lane of at least 250 feet of vehicle storage space can accommodate
the queues. An eastbound right tum lane is also required. ~The applicant has
volunteered to install these turn lanes, (see condition D-3) : -

Upon completion in late summer of 2003 of the west extension of Padden Parlavay, the
westbound approach to the NE Andresen Road/Padden Parkway intersection will be
striped to provide two left4um lanes, two through lanes and one right4urn lane. The
proposed development requires an additional right turn lane at the intersection 6
accommodate the increase in traffic. The applicant has volunteered to provide this
improvement and it should be a condition of approval. {see condition D-7) '

" The applicant has volunteered to provide a southbound right—turn lane on NE Andresen
Road at NE 84™ Street. Staff does not object to this improvement. To comply with the
mitigation requirements, the applicant shall submit engineering plans to document the lane
improvemants and all related features, prior to final building permits. {see Condition C-1}
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" .. The costs for engmeenng plan review and constmct;on inspection for roadway safety
' © and capacity improvements associated with this project approval shall be borne by the
applicant, The Applicant shall enter into a reimbursable work order with the Department
of Community Development for payment of these costs at the time of final engtneerlng
plan approval. (see Condition 0-2)

Int aiddition, the apphcant shall submit 2 signing and striping plan and a re:mbursable wark:
order, authorizing Cc:unty Road Operations to perform the requnred work. The Department
-of Public Works must approve this reimbursable work order pnor to final site plan approval.;
(see Condition C-3) :

Flndmg__‘lﬁ Historical Acclclent Situation .
The applicant's traffic study anaivzed the accident history at regionally significant
intersections: ‘however, all of the historical accident rates at these intersections ard

below 1.0 accidents per m:lhon entenng vehlcles Therefore, mitigation by the apphcam'
is not required.

CITY OF VANCOUVER TRANSPORTATIGN GONGURRENCY
Finding 17 — City Concurrency

As part of the inter-local government agreement signed with the County on July 21, 19931
the City of Vancouver Concurrency staff has reviewed the. proposed Costco Wholesale,
which consists -of a 148,665 SF wholesale store and a gas station with 16 fuehng

« " positions. The applicant’s traffic study has estimated the weekday PM psak hour. tnp
- generation at 465 trips classified as pnmary frips,

The apphcant subritted a traffic study for this proposal in compliance with the mterloca]
agreement and ths City's VMC 119.5 and VMC 11.90. The project is required to meef the

" standards established in the interlocal agreement, VMC 119 5 and VYMC 11.90 for
comdors and intersections of reglonai significance. .

Finding 18 — NE 46" Street/NE 112! Avenue Intersection
Based on the Gity's records, the intersection has failing oritical movements The
proposed developmant will add appmxumately 30 PM peak trips to the intersection. The
intersection of NE 112® Avenue & NE 49" Street's improvement is listed in the C:ty'$
Six Year Transportation improvement Plans (6-Year TIP) as a not funded project.

Based on the estimated proportionate share caiculation, the developments portion of
cost contrrbutlon to meet the RCW 82.02 02{} is $6,000.00.

Conclusion: Based on the submitted mformatzon and the City's records of th$ '
intersection of NE 112" Avenue & NE 49" Street, it does not have the capacity td
accommodate the additional trips from the new development. To meet the City's VM¢
11.90.020 and RCW 82.02. 020 requirements the applicant should pay their
proportionate share toward mitigation for the intersection. Therefore, the applicant's
proportionate share is $6,000.00 based on the preliminary cost estimate of $200. OD;’PM
— peak trip pnor to the issuance of occupancy permit. (see Gonditlan &-10) ‘



_Sent By: WRG DESIGN; e 5034192600; Mar-24" "% 18:54; ‘Page 18/35
' / s : T

Staff Report & Determination

PSR2002-06075 {Costos)

Page 11 |

' Finding 19 — NE 40® Street/NE Andresen Road Intersection |
Based on the City's records and the submitted information by the apphcant the
intersection. has failing critical movements. The proposed development wil add
approximately 70 PM peak trips to the mtersectlon

The intersection of NE 40t Streat/NE Andresen Road improvement is listed in the City's
Six-Year Transportation Improvement Plans (6-Year TIP) as a not funded project. Tol
meet the RCW 82.02.020 guidelines the applicant would be requ:red o pay *her
propcrtlcnate share toward the intersection zmprovaments 1

‘ Conclusion Based on the suhm:tted information and City's recerds of the 1ntersect|on
of NE 40" StrestNE Andresen Road the intersection does not have the capacity ta,
accommodate the additional trips from the new deveiopment. To meet the City's VMG
11.90.020 and RCW 82.02.020 requirements the applicant should pay theu‘_
propertionate share toward mitigation for the intersection. The City has calculated the
project's proportionate share for the NE 40 Street/NE Andresen Road_intersection to ba
$14,000.00 (based on the $200/PM peak trip - 70 PM *$200/PM = $14,000. 00) Sed
Condition D-11

: Fmdnlg 20 ~ Modeling Rermbursement : ‘

The City will incur a modeling expense for evaluatlng the impact of the proposed
development on the transportation corridors. This expense should be reimbursed to the

~— County. The following are the operational model corridors impagcted by the development
and sppropriate fees based on the submitted trip distribution - The fee is basad on the
$30.00/PM peak entering the comdor {see Condition B-10):

» Fourth Plain Corridor Concurrency Model fee is $420.00
112" Avenue Corridor Concurrency Model fee is $700.00

Finding 21 - Developrnent Inspection for off-site impmﬁemen__tg_ »
" The City incurs additional inspection costs for mitigation required for off-site improvements,

The applicant shouid be required to reimburse the Cutys costs for the inspections for these
off-site improvements.

Cﬂnciuslon

- Upan review of the iraffic impacts and the mitigation volunteered by the applicant, the

proposed developrent complies with the City Concurrency VMC 11.95 and traffic |mpac:t
per VMC 11.90. : _ .

TRANSPORTATION:
Finding 22 - Circulation Plan :
NE Andresen road abutiing the development on the gast and NE 88“’ Street abuttmg tha
property on the north are the primary north-south and east-west circulation roads in the
area. Extension of NE 84" Street and NE 64™ Avenue through the site in compliance
—r with the adopted ‘NE 88" Street Neighborhood Circulation Plan’ will provide for
‘circulation within the site and connectivity with the existing roadway system in the
vicinity of the proposed development. The westerly extension of an east-west circulator
road through the adjacent property to the west (Parcel #106128-000) is proposed w1th
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the approved short plat (PL02002—00034) Therefore, the proposed roadway!
extensions and the existing roadway system provide adequate cross-curculatton in
‘compliance with Section CCC 12.05A.110.

Finding 23 - Roads ‘
NE Andresen Road, abutting the proposed development on the east, is classified as a

- 4-lane primary arterial road with center-turn lane and bike lanes (Pr-4cb). The minimure -
frontage improvements along this road in accordance with GCC12.05A, Standard;
Drawing #4, include: '

»  Aminimum hakf-with right of way of 50 feet
* A minimum partial-width roadway of 35 feet
« Curb/guiter, Landscaping, and minimum detached sidewalk width of 6 feet

NE 88" Street, abutfing the proposed development on the notth, is classified as a 2-
lané collector road with center-turn lane and bike ianes (C-2¢b). The minimum frontage

improvements along t!'us road in-aceordance with CCC12.05A, Standard Drawing #11
nclude: '

« A minimum half-width ngh‘t of way of 35 feet
© & Aminimum partial-width roadway of 23 feet
. Curb/gutter Landscaping, and minimum detached sidewalk wndth of 6 feet

g NE g4th Street to be extended thraugh the project, is proposed as a primary urban
. industrial road.. The minimum improvements along thls road in accordance with
CCC12 .05A, Standard Drawing #21. include: .

- A minimum right of way of 60 fest
« A minimum roadway of 42 feet
-»  Curb/guitter and minimum sidewalk width of 6 feet

| NE 64™ Avenue to be extended through the project, is proposed as a primary urban
industrial road. The minimum frontage lmprovements afong this road in accordance

with CCC12.05A, Standard Drawing #21 and the provisions of Section CCC12.05A. 620
(3), include:

A minimum half-width rlght-of-way of 30 feet

-
« A minimum partial-width roadway of 32 feet (See Sec‘uon CCC12.05A.620(3))
. Curb/gutter and minimum sidewalk width of 6 feet

The project proposes to construct fult improvements along NE 84™ Avenue. Staff
uriderstands . that an agreement for the dedication of the required ROW and
~ improvements are worked out with the owner(s) of the property to the west (Parced
#106128-000). The applicant shall submit documents to show that the proposedi

improvements within the adjacent parcel will be permitted by the owner of this pmper’cy
(see Condltion A1) :

PUDIIG Works Concurrency steff, based on the review of the traffic analysus hasa
concluded that additional tum-ianea will be required along NE Andresen road, NE agt
Street NE 84" Street, and NE 64" Avenue; and at the mtersecrtlons of these mads



Se_rE'By WRG DESIGN 5034192800, Mar-24-™4¢ 18:55

i et ("% 1Bi59; "~ Page 20/35

Staff Report & Determination
PSR2002-00075 {Costeo)
. Page 13

. v The apphcant shall dedlcate the required right-of-way (ROW) and frontage
improvemerits as approved by Clark County Public Works Staff. (eee Finding 15)

" Finding 24 ~ Aceess
The project proposes to access the store, fugling station, and the parkmg ot from NE

" 84" Street and NE 64" Avenue via five access driveways. The project shall construct
these driveway approaches in accordance with the Transportation Standard Drawing
#38, CCC12.05A. (see Condltlcm A-2)

MMJLMQ&M_ '

The proposed public road intersections shall be deelgned in accordance with Section
CCC 12.05A.240. The design and construction of the required intersacticn
improvements shaii be approved by Glark County E..g.neermg Services and Public
‘Works Staff. (see Finding 15)

In accordance with CCC Table CCG12.05A. 120-1, the minimum curb—retum radii of 45
feet and minimum ROW radius chorde of 25 feet for the intersections of NE 84
Street/NE Andresen Avenue and NE 64" Avenue/NE 88™ Streat will be required. The
praposed curb retum radn(e) at the intersections of NE 84™ Street/Andresen Road- and '

NE 84" Avenue/NE 88" Sireet shall be deslgned to facilitate truck-turing movements
‘(see Candition A-3} o

— Fmdlng 28 - Sight Distances ' -

- Prior to final site plan approval, the applicant shall - eubmlt evudence (verified by a
licensed engineer in the State of Washington) that the sight dxs’rance trlangles for all the -
access points and all intersections, the intersection of NE 84™ Streat/NE 64 Avenue in
particular, comply with the provisions of Section CCC12.05A.260. The sight dls*tancess
shall remain unobstructed after completion of the pro]ect (see Condmon B-11)

.F:nqu 27 - Pedestnanlalcvcle Circulation

Pedestrian circulation facilities in compliance with the Amencans with DisabllltiES Ac}:
are required in accordance with Seclion CCGC 12.05.A.400. The development plans
show the proposed sidewalks along NE Andresen Road, NE 84" Street, NE 88 Streeﬂ
and NE 64" Avenue. The site plan shows internal pedestrian circulation and crosswalks
as required. Improvements along NE Andresen Road and NE 88™ Street will allow for
installation of bike lanes, - Therefore, the proposed pedestrian/bicycle circidation cah
comply with the provisions of Sec’ﬂon ccce 12 OSA 400. {see Finding 28) -

Finding 28 - Road Modification

a. Approval Criterion - If the development cannot cemply with the- Transportat;en
Standards, modifications may be granted. in accordance with' the procedures ang
conditions set out in CCC 12.05A.660. The request shall. meet ane {or more) of four
specific criteria described in Section CCC 12.05A.660. The narrative submitted with the
road modification indicates the request complies with the CCC12.05A.660 (1)(a){ii):

-~ w Analtemative design is proposed which will provide a plan equal fo or superior to
these standards, ,
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b. Modification Requeste - The apphcant has requested the foliowmg road
modifications: . !

+ Approval of a 100-foot centering radius for the intersection of NE g4 Street and
NE 64" Avenue in lieu of the required radius for the prlmary industrial roads in
compliance with CCC Table 12.08A. 120-5.

« Approval of 25-foot curb-retum radii at the intersections of the drweways aiong
. NE 84" Streat and NE 64" Avenue.

c. u!.‘)ﬂc‘ant’s comments — “Praviding a 100-foct radius at the NE 64% AvenuelNE
Street intersection will allow the county to retain the option.of extending NE 64"

'Avenue (fo the south) in the future. Furthermore, the proposed NE 84" Street will
most likely serve as access road to adjacent property in foresessble future. The
road will operate at low speed {25 MF'H) with 200-foot centerline radius. Hence, the
proposed 100-foot radius at NE 64 Averiue/NE 84" Street intersection is consisterd
with the anticipated operational characteristics and provides efficient and safg
operation of the facility. - The fruck tum model {WB67) included in Exhibit B

- demonstrates the safe operation of the intersection per County standards. For thes&

reasons, we recommend that County grant roadway modification for the pmposed
alignment.”

. "To ehhance the pedestrian friendly character of the proposad site plan while alsd
“ providing safe and efficient vehicular agcess, Costco is proposing a 25-foot dnveway
_approach radius as an alternative standard.”

d. Staffs Evaluation - In accordance with CCC Table 12.05A.120-5, a mmimurﬁ
centerline radius of 575 feet is- requnred for “Primary Industrial” roadwa?rf[s The
proposed extension of NE 84" Street complles with the “NE 88" Street
Neighborhood Circulation Plan”. Connecting NE 84" Street and NE 84" Avenue i§
consistent with the provisions of the circulation plan, Section CCC12.05A.110
However, further extension of this roadway 1o the west of Costco site in thek?
proposed location is not feasible due fo the existing wetlands to the west. The
applicant has provided information that indicates the proposed 100-foot centerling
radius is adequate for the truck-turning radius. Staff finds that NE 84™ Street and
NE 64" Avenue will operate at a low speed since the primary functions of thesé
roads are to pravide access to Costoo site and the industrial development within the

~ parcel to the west. Dug to the required alignment, and the anticipated travel speed
of 25 mph, the proposed facility can accommodate a smalier radius at a certai
super-elevation. The applicant has submitted a schematic showing that the truckss
can safely make their turns around the 100-foot radius horizontal curve. Theréforg,
staff concludes that the proposed centerline radius will be adequate if the mgﬁt
-distance and room for safe truck turning radius are available. '

Staff does not agree with the applicant that the proposed desngn for the dnveway
approachea is -equal or supetior to the County. standard driveway approach Type 3
" as shown in the Transportation Standard Drawing #38. The County standard
driveway approach will provide additional safety for the pedestrians, it is ADA,

compliant, and provides a clear separation between the private driveway and thé
public street. (see Finding 23)
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i e.. Staff Recomniendaﬁons - Based on the findings and the provisions of the
Transportation Standards, staff recommends Approval of the first requested
‘modification since the criterion as described in Section CCC 12.05A.660(1)(a)(ii) is
met. Staff recommends Denial of the second requested modification because it
does not meet the criterion desciibed in Section CCC 12.05A.660(1 Ya)(ili),
‘The Engineering Services Team Leader, with the dg!egated authority from the
County Engineer, has accepted the staff's recommendations. '
Congclusion: .

Based upon the findings, development site characteristics, the proposed transpartation
plan, and the requirements of the County's transportation standards, staff concludes
that the proposed preliminary development plan is feasible, subject to conditions,

STORMWATER:

+ Finding 29 - Applicability ‘ _ o :
Stormwater and Erosion Control Ordinance CCC 13.29, adopted July 28, 2000, applies
10 development activities that result in 2,000 square feet or more of new impervious
area within the urban area and all fand disturbing activities, except those exempted i
Section 13.28.210, ‘ ‘

- The project will create more than 2,000 square feet of new impervious surface and it ig
. a land disturbing activity not exempted in section 13.28.210. Therefore, thig
development shall comply with the stormwater quality and quantity control requirements
of Stormwater and Erosion Contral Ordinance, CCC 13.28.

Finding 30 - Stormwater Proposal o : :
In compliance with CCC13.20.305 (A)2), the stormwater guality control facility shalj
provide for treatment of 70% of the runoff from the pollution-generating surfaces within
the site and the offsite area draining fo the site. In accordance with CCC13.29.310
{C){4), to achieve quantity control; the detention system shall be sized to detain and
release runoff at the rates equal to half of the pre-developed 2-year storm peak runoif
tate; and not exceeding 10-year and the 100-year pre-developed peak runoff rates. ’

The project proposes two altemate designs for stormwater facilities in order to m_itigaté
the flood storage lost because of the proposed fitl within the site. ‘

Alternate ‘A’ ‘ | : o
. The project proposes an onsite wet pond to provide water quantity and quality contrd]
for the stormwater funoff from the impervious surfaces created by the project. As
indicated in the preliminary stormwater report, a portion of the proposed detention pond
volume will be excavated below the orifice to act as pre-settling basin and permanent
pool. In addition, onsite facilities consisting of two onsite “extended detention galleries”
will be constructed to route all of the roof drainage into these facilities. The alternate ‘A’
starmwater facilities are to be privately owned and maintained by the Costco Wholesale,

Alternate ‘B’ proposes to create a regional flood storage/detention fadi!ity that utilizerés

the natural features of the existing wetland within the drainage basin. This option would
provide storage aftenuation of the proposed Costoo site as shown on the Exhibit FSZ.

i
Lo
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— The new ponding area consists of creating an earth berm up to an eleva:tiqn of 258 feet
that would provide an additional 8.6 acre-feet of storage within the extsting weﬂanc}s;

Water quality control will be achieved within an onsite facility. The alternate ‘B
stormwater facilities are to be privately owned and maintained by the Costco‘w_hcdesa!e.

The maintenance of the flood storage area is proposed to be the responsibility of the,

" individual property owners as a condition within the easememnt docum:emtg. Tr!ei

" proposed control structure is proposed to be maintained by the County. As indicated in

a report submitied by the applicant on March 21, 2003, the proposed aption 'B" wil

require agreements from the impacted property owners including the County. (see
Condition A-4) , : : . - :

The report indicates that in addition to construction of the fagilities, a separate storm
drain improvement plan will be prepared to address the flood storage capacity within the
Curtin Creek drainage channel. - Furthemmore, in order to. manage the release rates andi
mainfain wetland hydrology benefits, a control structure at the entrance to the existing
36-inch culvert crossing under Andresen Road will be constructed and the Curtin Creek
drainage channel downstream from the site will be improved. {see Finding 31)

Engineering Services staff finds that a regional stormwater facility proposed as the
alternate plan 'B' will best serve this project, the County NE 8_8‘“ Street improvement_
project, and severai other developments near the Costco site. However, construction of
a regional facility involves several undetermined factors. The applicant’s consultant hag
- indicated that the project is on a fast track and they would ke construction to begin as
soon as possible. Obtaining the required permits from the approval authorities, other
than Clark County, and establishing easement agreements consented by the other
property owners may be a time consuming process. Therefore, the applicant should
consider this in their development plans, S

Finding 31 - Site Conditions and Starmwater Issues:
. The site (with slopes of 0% to 5%) contains open figld, grass, shrubs, trees, and existin
. buildings. Portions of the site are within wetland and priority habitat buffer areas. The
*amount of proposed impervious surface areas created by the development site and the
frontage improvements within the 21.35-acre development site will be approximately

16.97 acres. | -:
The stormwater runoff from the -offsite contributory areas consisting of 4 acres of
impervious surface within 50~ acres total site area will be bypassed through a proposed
36-inch culvert that extends from NE 84" Streat on the north to the wetland on the south
 of the proposed site. The project proposes a 15-foot wide storm sasement. In
. .accordance with the provisions of Section CCC13.29 (D)(12){a), @ minimum- easement
width of 20 feet shall be provided for this conveyance system. {ses Condition B-12)

The prefiminary stormwater report indicates that with alternate ‘A’, the net impact 0.72
inch rise in the 100-year, 24-hour storm event peak water level and the siorm discharge
— from the onsite detention facility will increase the surrounding water elevation by 0.36
inches. The applicant argues that the impact to the area's flood storage capacity or
conveyance capacity is negligible within the drainage basin's 329 acres. In accordance
with the provisions of Section CCC 13.29.310(AX7), no development within an urban
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R growth area shall be allowed to materially increase or concentrate stormwater runoff, -
onto an adjacent property or block drainage from adjacent lots. Th'c::arefore, thei
proposed stormwater facilities shall be sized to produce no-net increase in 100-year,
_24.-hour storm event peak water level within the flood storage area ‘and no adverse;
impacts on the upstream or downstream of the proposed development. (see Condition
A-5) . ) ) . . .

USDA, SCS mapping shows the site fo be underiain by Hillsboro and Semiahmoo soils
(consisting of 41% HIB and 59% Sr), CCC 13.29, does not list these scils as suitable for

. infittration. The project may not consider infiltrationin sizing the proposed “Extended

" Detention Galleries”, unless further evidence is shown that some infiltration within the
© site is possible. (see Condition A-6) ‘ '

if stormwater altérnate plan ‘B’ is pursued, prior to-appreval of the enginearing plans the |
- applicant shall secure all the necessary easements from the affected property owners
" and obtain the required permits from the involved jurisdictions. (see Condition A-7) ;

In accordance with- CCC Section 13.29.305 {G), installation of APl or CSP type oiliwater
separators for the proposed fueling station and SC type oil/water separators for the foed
preparation function will be required to ensure that the poiential leaks are prevented

from contaminating the groundwater. Contaminated runoff shall be first directed ta
‘ oiifwater- separators prior fo water quality freatment, detention, and discharge. (see
— - Condition A-8) ' o : ‘ o

The erosion eonitrol ordinance is intended to minimize the potentialt for erosion and a plal‘:l
is required for all projects meeting the applicability criteria fisted in 13.29.200. This project
is subject to the erosion control ordinance. :

Finding 32 - Critical Aquifer Recharge Areas _
Based on the County GIS, this property is within the critical aguifer recharge areé
(CARA), Category il. In accordance with CCC13.70.320, the proposed fusling station
within this site is allowed with 2 CARA permit. The applicant has submitted a CARA
permit application (CRA2002-0007) and the review will be completed as part of the fingl
site plan approval process. (see Condition B-13) :

Finding 33 - Flopdplain Permit ' :
" In accordance with the pravisions of CCC18.327, the proposed improvements within the
Curtain Creek drainage channel require a floodplain permit. The applicant hab
submitted a floodplain permit application (FLP2003-00014) for the proposed
improvement within the channel. Prior to approval of the engineering plans for the
stormwater alternate plan ‘B’, the applicant shall obtain the floodplain permit and the
required county, state, and federal permits. {see Condition A-9) o

' Conglugion: o 4 ‘ ‘ '
— Based upon the findings, development site characteristics, the proposed transportation
plan, the proposed stormwater plan, and the requirements of the County's transportatioh

standards and stormwater ordinance, staff concludes that the proposed preliminary
development plan is feasible subject fo conditions. ~
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.  FIRE PROTECTION: |
Finding 34 . | . ‘ i L
Tne site is located in Clark County Fire District 5. 'If theve are any questions regarding the
following review, please contact Tom Scott (in the Fire Marshal's Office) at (360) 397-
2375, extensmn 3323

a. Building mnstructlon occumng subsequent to this application shall be in accordance
with the provisions of the county's building and fire codes. Additional specific
requirements may be made at the time of building construction as a result of the permit
review and approval process. (see Condition C4)

b. Fire flow in the amount of 2,000 gallons per minute supplied for twe hours duration is
required for this application. The applicant has submitted a utility review from Ciarkz-
Public Utilities indicating that existing fire flow is adequate to the site. Waler maing

. supplying fire flow and firé hydrants shall be installed, approved and operational prior t
the commencement of combustible huilding construction. Fire hydrants are requnred
for this application and the hydrants proposed are not adequate, The apphcant

. ‘should provide one additional fire hydrant mesting spacing requirements on the north:
side of the building. Fire hydrants shalf be installed per Fire Marshal standards wuth _
locations appraved by the Fire District Chief {see Condstlons B-14 and C-5)

c. The rosdways and maneuvermg areas as indicated in the application adequately

provide a'eqmred fire apparatus access. The applicant shall demonstrate fi re

— ' apparatus access roads with an unobstructed width of not less than 20 feet, an
unobstructed vertical clearance of not less than 13.5 feet, with an all weather drivin
surface capable of supporting the imposed loads of fire apparatus. The lndlcateg
provisions for fire apparatus turnarounds are not adeguate. The applicant should
provide an acceptable turnaround at the north end of the access road on the east slde -
of the building. (see Condition D-12 and B-14) ‘

d. Approved automatic fire sprinkler and fire alarm systermns are required for buddlngs m

this application, Such systems require separate reviews, permits and approvals

- issued by the fire marshal's office. Buu!dlngs provided WIth automatic fire spnnkle}'

.gystems shall be provided with a minimum of two fire hydrarits. One fire hydrant

shall be within 100 feet of approved fire department connections to the sprinklel

systems. Fire department connections shall be remote a minimum distance equal tm
the height of the building. (see Condltlon D-13)

g. High piled combustible storage shall comply with article 81 of the 1997 Edmon of tha
Uniform Fire Code and will require a separate review and permit from the Clark
County Fire Marshal's Office. (see Condition E-12)

f. The Motor Vehicle fuel dispensing station shall comply with Articles 79 and 52 of the
- 1997 Edition of the Uniform Fire Code. [nstaflation of dispensing pumps, produdt

piping, and tanks will require a separate review and permlt frorn the Clark ltlountyr
Fire Marshal's Office. (see Condition D-14)

- UTILITIES:

Finding 35 |
. The applicant has submitted utifity reviews from the Hazal Dell Sewer District and Clty
of Vancouver (for public water) indicating that public water and sewer are. avaltable ta
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L ,- the SLIb]BCt site. Proof of cunnection to both public water & sewer will be required prior

to issuance of occupancy permit complying w1th all requirements of the purveyor (see
. Condition E-10).

HEALTH. DISTRIGT
. Einding 36

If any septic systems.or wells are discovered cm the subject: site, tha. appilcant must

follow abandonment/decommissioned procedures in accordance with the requirements
- of the Health District (see Conditions E-10)

IMPACT FEES:
Finding‘ 37
Traffic Impact Feee (TIF) apply to the prnncqec! office and the site is within the Hazel

Dell Transportatlon Subarea. Required TIF is $529,104.70 for thé proposed Costco
. building based on a 148,665 square foot building and ITE Code 861. Required TIF is

$153,087.54 for the fueling station based on the proposed trip generatlcn Fees arg

collected at the time of building permit issuance. If the application is more than thred

years following the site plan approval, the Impact Fees will be recalculated according tq

the then current ordinance, If you have questions regarding the TIF, please contact

Richard Gamble at 397-6118, Ext 4384 (see Condition C-6),

Bl ] '*""‘J

Lnt

The likely SEPA determination of Non—Sigmfcance (DNS) in the Notice of Development
Rewew Application issued on Novembera 2002 is hereby final.

Based upon the proposed pian {dated March 3 2003), and the findings and cdnciusnané
stated above, the Development Setvices Manager hereby APPROVES this request,
sub;ect to the followmg condmons of approval:

e
i i@@ﬁ;;ﬂu’” glil5: ! Inlw-ﬁ:;& ! r'!lli}llillﬂ i‘au; Ir:rl"a asih‘h[ . usﬁ T slea zdd nl\ b .'

A. Conditions that must be met prior to Final Construction Plan
Approval: :
A-1 The applicant ghall subrmt documents to show that the proposed 1mprovement$

within the adjacent parcel {Parcel #106128-000) will be parmntted by the owner/$
of this property building (see Fmdlng 23).

A-2  The final plans shall identify the proposed driveway approaches along NE g4

Street and NE 64™ Avenue in accordance with the Transportation, Standard
Drawing #38, CCC12.05A (see Finding 24).

A3 The proposed curb return radivis at the mtersecttons of NE 84" Street{Andresem
Road and NE 64" Avenue/NE 88" Street shall be i in compliance with CCC Tabl@, -
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CCC12.05A.120-1 and des;gned to facnrtate truck-turnlng mcvements (see
Finding ?_5)

A-4  Prior to approval of the engineering plans for stormwater altem:ate plan ‘8", the
. applicant shall provide agreement documents from the owners of the ;mpacted
. properties for the earth berm south of the section of padden parkway currently
under construction. Costeo and Clark County Public Works (after approval form
~ the Board of County Commissioners} will establish a development agreement to |
complete the improvements associated with the reglonal stormwater detention
‘ facli[ty (see Finding 30).

A5  The proposed stormwater facilities shall be sized to produca no-net increase in

T 100-year, 24-hour storm event peak water level within the flood storage area and

no adverse impacts on the upstream or downstream of the proposed
deveiopment (see Finding 31).

'A-6  In sizing the proposed “Extanded Detention Galleries®, infiltration shall not bé
considared unless further evidence is shown that some tnf itration within the S|tei
is possible (see Finding 31)..

AT If stormwater alternate plan ‘B' is pursed, pnﬁr o approval of the englneerlng
‘ plans the applicant shall secure all the necessary easements from the affecte

— property owners and obtzin the reqmred permits from the involved Junsdtctlons
' (see Finding 31).

A-8 In accordance with CCC Section 13.29.305 ((3), the applicant shall identify on the -
. final construction plans the installation of AP or CSP type oil/water separators fo

the proposed fueling station and SC type cilfwater separators for the food
preparation functlon {see Finding 31).

A9 Prior to apprcwal of the engineering plans for the stormwater dliernate plan ‘B’
the applicant shall obtain the floodplain permit and the required county, state
and federal permits (see Finding 31). .

| B. Conditions that must be met prior to Final Site Plan Approval:

B-1 The final site plan shall cleardy identify the required 10-foot landscaped buffer
along all road frontages (see Finding 3a). '

8;2 The ﬂnai 31te plan shall identify the requ&red patking dimensions for parklng rows
along NE 64" Avenue and NE 88" Street as well as parking spaces in front of
: mternal landscape istands (see Finding 3b).

B-3 A note shall be placed on the ﬁna1 site plan that references the continued use of
the gasoline manager who will ensures the proper positioning of vehicles and

~— restrict all traffic fo one—way—m and one—way~out of the gas pumps (see Fmdlng
3d),
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B-4 The final srta/landscape plans shall |dent|fy the location and the reqmred amount
' of solid waste and recyclable storage area as well as the redquired screening for
the solid waste and recyeling storage. {see Finding 3e).

B-5 The final sute plan shall identify striping in addition to the proposed concrete for
' pedestrian crosswalks throughoui the site (see Fmdlng 3f).

B85 Prior to Final Wetlands Permit approval, the applicant shall submit copy of the
final habitat/wetland mitigation plan to the -county Habitat Btologlst for review and
approval (see Finding 5). . ;

B-7 The applicant shall comply wﬂh condltians A 1 through A4 in WET2002—00026

“and HA520G4~U'1::-§

B-8 A note shall be placed on the final site plan that "C!ark County Wetland
Protection Ordinance (Clark Caunty Cods Chapter 13.36) requires wetlands and
wetland huffers to be maintained in a natural state. Refer to the Conservatiori ‘
Covenant (Ref # _) recorded with the Clark County Auditor for limitations on the

maintenance and use of the wetland and wetland buffer areas ldantlfled on tha-
_face of this Site Plan."

B-9 The applfcant shall reimburse the County for the cost of concurrency modehng
© incurred in determining the impact of the proposed development, in an amount
not to exceed $5,000. The reimbursement shall be made within 60 days of
issuance of the Staff Report with evidence of payment presented to staff at Clarl-;
County Public Works. (see Finding 12)

et

B-10 The applicant shall reimburse the Cxty for the cost of concurrency modelmg
incurred in determining the impact of the proposed development; in an amount
not to excesd $1,120.00. The reimbursement shall be made within 80 days of
igsuance of the Staff Report with evidence of payment presented to staff at C!ark
County Public Works. (see Fmdang 20)

B-11 Prior to the final site plan approvai the apphcant shail submit evndence venﬂedi
by a licensed engineer in the State of Washington that the sight distancé
triangles for all the access points and all the interseclions comply with tha
provisions of Section CCC12.05A.250. The sight distances shall remam
unobstructed after completion of the project. (see Finding 26)

B-12 In accordance with the provisions: of Section GCG13.29 (D)(12)(a), a mrmmurh
- easement width of 20 feet shall be provided for the 36—mch bypass atormwaten'
conveyance system. (see Flndmg 31)

B-13 The. applicant shall obtain final approval of the CARA permit in compllance W|th
.~ Section CCC 13.70. (see Finding 32)

B-14 The final site plan shall identify one additional fire hydrant-rneeting spacinb
requirements on the north side of the building. The applicant shall provide an
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e . acceptable turnaround at the north-end of the access road on the east side of the

- building (see Finding 34b and 34c),

[ C. Conditions that must be met prior to issuance of Building Permits

C-1 The applicant shall submit engineering plans o the County Public Works|
Department for roadway intersection improvements and -all required related
foatures. Prior to issuance of a building permit, the applicant shall obtain
“approval from the County of the submitted plans. (see Finding 15)

.C-2 The costs for engineering' plan. review and construction inspaction for the safety
- and capacity improvements associated with this project approval shall be bome
by the applicant. The applicant shall enter into a reimbursable work order with
~ the Department of Gommunity Development for payment of these costs at the
time of final engineering plan approval. (see Finding 15)

C-3 The applicant shall submit a signing and striping plan and a reimbursable work
" order, authorizing County Road Qperations to perform the required signing and,
striping within. the County right-of-way. This plan and work order shall be
approved by the Department of Public Works Transportation prior to the issuancel

-of building permits, {see Finding 15) .

C-4 Building construction occusting subsequent to this application shall be in
accordance with the provisions of the county's building and fire codes. Additional
specific requirements may be made at the time of building construction as a result
of the permit review and approval process. ' :

- C-5 Water mains. supplying fire flow and fire hydrants shall be installed, approved and
' operational prior to the commencement of combustible building construction]
Required hydrants shall be instalied per Fire Marshal standards with locationg

. approved by the Fire District Ghief. (see Finding 34b) '

- C-8 ' A Traffic Impact Fee of $529,104.70 for the proposed Costco building. A Trafﬁ(i:
- Impact Fee of $153,087.54 for the proposed fueling station. if the application ig
more than three years following the site plan approval, the Impact Fees will be
recalculated according to the then current ordinance. (see Fihding 36}

D. Conditions that must be met prior to issuance of Occupancy
Permits o : . | :
D-1 Construction of the proposal including roadway, landscaping, screening,

stormwater facilities, parking {striping), paving, and other improvements as showr
on final site, landscape, and engineering plans is required. _

: D-2 The applicant shall ensure construction of an additional northbound left-tum lané
L and extend storage for the existing leftturn lane at NE Andresen Road/NE gs%
. Street intersection. Therefore, the applicant shall install dual westbound

receiving lanes of at least 300 feet in length on NE 88" Sireet. The dudl

- northbound lefi-turn lanes shall provide & minimum of 300 feet of storage and
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— include alt refated features, The Improvement and related features shalk be

complete prior fo the issuance of any ocoupancy permit for the proposed Costco or

as modified by the Director of Public Works, such as through a development

agreement intanded to facilitate construction of the County's preferred alignment

of 88th Street without delaying the construction schedule for the Costco store.
{see Finding 12) _ _ L 3

D3 The appiicant shall ensure construction of & traffic signal and all related features;
_at the intersection of NE 64" Avenue/NE 88" Strest. Geometry at the| .

intersection will include an eastbound right-turn lane, northbound right-tum lane,

northbound Jeft furn lane, and westbound left tum lane, The signal and related

improvements shall be operational prior to the issuance of any cccupancy permit

for the Costco Wholesale or as modified by the Director of Public Works. (see

Finding 14 and 15}, o R

1
H

D4  The applicant shall ensure construction of intersection. improvements at the NE
' Andresen Road/NE 88" Street intersection to improve sight distance to aliow
sast-west left-turn protected signal phasing. The improvement and related
features shall be complete prior fo the issuance of any occupancy permit for the
proposed Costco or as modified by the Director of Public Works, such as through

a development agreement intended to facilitate construction of the County's
preferred alignment of 88th Street without delaying the construction schedule foi
.- the Costco store. (see Finding 12 and 15) o

' D-5 The applicant shall ensure construction of a new and separate northbound righj:
tum lane at the intersection of NE 20th Avenue and NE 134th Street, along with
" all related features, by submitting & fee in fieu of construction of the
irprovements according to the terms of the Salmon Cresk Development
Agreement with the County, or'as modified by the Director of Public Works (see
Finding 12). - _ o P

D6 The applicant is permitted to install a northbound left-turn lane at the intersection
of NE 84" Street/Andresen Road. The County may eliminate the tum lane in the-
future - according to this condition of approval if, in the Countys sole
determination, the movemnent is causing a commonly-accepted industry safety or
aperational standard to be exceeded on Andresen Road/Padden Parkway/NE

88" Street. The County's action directed at eliminating the movement will bé
subject to notification of adjacent property owners. (see Finding 15) :

D-7 The applicant shall ensure construction of a second westbound right-turn lane at
the intersection of NE Andresen Road/Padden Parkway, such that the westbount
approach provides two left, two through, and two right tum fanes. The improvemerit -
and related features shall be complete prior fo the issuance of any occupancy

permit for the Costco Wholesale or as modified by the Director of Public Works,
(see Finding 15) ‘ -

D-8 The applicant shall ensure construction of a second eastbound through lane frorfh

the interssction of NE 64" Avenue/NE 88" Street, east to the right-tum lane at NE
Andresen Road/NE 88" Street. The improvement and related features shall be
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_ complete prior to the issuance of any occupancy permit for the Costco Wholesale

or as modified by the Director of Public Works, such as through a deve!opment
agresment intended to facilitate construction of the County's preferred alignment
of B8th Street without delaying the construction schedule for the Costco store.
(see Finding 12) L ‘ ‘

. D9 The applicant shall construct southbound left-turn lane storage improvements at
the NE Andresen Road/Padden Parkway intersection to provide a minimum of 400
feet of storage for each lane, The improvement and related features shall be!.
‘complete prior to the issuance of any occupancy permit for the Costeo, Wholesale
or as modified by the Director of Public Works: (see Finding 15)

D10 The applicant shall pay their proportionate share in the amount of $6,000.00
toward imiprovements of a traffic sighal and.all related features at the intersection of
NE 49" Street/NE 112" Avenue intersection ‘Avenue prior to the lssuance of any
occupancy permit, or as modified by the Director of Public Works, (see Finding-18)

D-11 The applicarit shalf pay $14.000.00 (proportionate share toward improvements of g
~ - traffic signal and all related features at the intorsection of NE 40" Street/NE
. Andresen Road), or as modified by the Director of Public Works (see Finding 19)

D-12 The applicant shall demonstrate fire apparatus access roads with arn
. unohstructed width of not less than 20 feet, an unobstrucied vertical clearance of

not less than 13.5 feet, with an all weather driving surface capable of supporting
the imiposed loads of fire apparatus. (see Finding 34c) L

D-13 Approved automatic fire sprinkier and- fire alarm systems are required for the
proposed building and such systems require separate reviews, permits and
approvals issued by the fire marshal's.office. Buildings provided with automatig
fire spririkler systems shall be provided with a minimum of two fire hydrants. One
fire hydrant shall be within 100 feet of approved fire department connections 1d
the sprinkier systems. Fire department connections shall be remote a minimurm
distance equal to height of the building. (see Finding 34d). o

D-14 Motor Vehicle fuel dispensing station shall comply with Articles 79 and 52 of the
1997 Edition of the Uniform Fire Code. Installation of dispensing pumps, product
piping, and tanks will require a separate review and permit from the Clark County
Fire Marshal's Office (see Finding 34f) : C

D-15 The applicant shall ensure construction of a separate, eastbound right-tum lane at
- the intersection of NE Andresen Road/NE 88" Street to provide a minimum of 400

feét of storage. The improvement and related features shall be complete prior 10

the issuance of any occupancy permit for the Costeo Wholesale or as modified by

the Director of Public Works. {see Finding 18)
| E. Standard Conditions

This development proposal shall canform to al applicable sections of the Clark Cc:uﬁt}
Code, The following conditions shall also apply: ' ' o
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E-1 Site Plans and other land use approvals: . , L
a. Within 5 years of preliminary plan approval, a Fully Complete application for a
building permit shall be submitted.

- h. Prior to issuance of an approved occupancy for site plan the apphcant shall
submit information (per CCC 18.402A,050H) verifying that the required site
landscaping has been msta!led in accordance With the approve landscape

plan(s).
E2 Lighting: | S .
- No ouidoor llghtlng {from the subject site) may glare onto adjacent properties or
madways ‘ ‘
£-3 Signs:

For all proposed a advertisement signs, the appl:cant shall make apphcatlon for a
separate sign perrmt site, ‘

.E-4 Wetlands: S
: The requirements of CCC Sactmn 13 36.250 shall apply even if ho impacts are
proposed. These requirements include:

a. Demarcation of wetland and/or buffer boundanes established prior o, and
‘ maintained during construction (i.e. sediment fence.

b. Permanent phys:cal demarcation of the boundaries in & manner approved by
the Development Services Manager {i.e. fencing, hedgerows, berms etc. } ang

~ posting of approved: sugnage on each lot or every 100—ft of the boundary

: whmhever is less,

 ¢. Recording a conservation covenant with the County Auditor that runs with the
land and requires that the wetlands and buffers remain :n natural state.

 d. Showing the wetland and buffer boundaries on the face of the Final Site Plar
and including a note that refers to the Separatsly recorded conservation
covenant.

=

E-5 Pre«constructlon Conference: :
Prior to construction or issuance. of any grading or building permits, a pre
construction conference shall be held with the County.

E6 Erosion Control:
a. Prior to construction, the apphcant shall submit and obtain County approval qf
a final eroston contro! plan designed in accordance with CCC 13.29.

b. Prior to construction, erosion/sediment controls shall be in place. Sedlment
control facilities shall be installed that wil prevent any silt from entering
infiltration systems. Sediment controls shall be in place during construction
and until all disturbed areas are stabilized and any erosion potential no Ionger ‘
exists. : '

c. Erosion control facilities shall not be 'removed without County approval.
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- Excavatioh and Grading: -
a. Excavation/grading shall be performed in compliance with Appendix Chapter
33 of the Uniform Building Code (UBC). ‘ :

b, Site excavation/grading shall be accomplished, and dréinage facilities shall be
provided, in order to ensure that building foundations. and footing elevations
can cornply with CCC 14.04.252. . : .

E-8 Stormwater:

Prior to construction, the applicant shall submit and obtain County approval of a
- final stormwater plan designed in conformance to CCC 13.289.

E-9 Trénsbcrtation: ‘ _ A
" Prior to construction, the applicant shall submit and obtain County approval of a
final transportation design in conformance to CCC 12.05A.

E-10 Health District: . '

a. Applicant shall comply with the requiremnents of the Clark County Health
Department . (CCHD). If any wells or on-site septic systems are discovered
during site development, the applicant must follow abandonment and -
decommissioning procedures as required by the CCHD including written
confirmation of tegal abandonment prior ta occupancy. : :

b. For water systems provided bg‘a putveyor, the applicant may be required ta

 the form of a letter from the pitrveyor) shall be submitted to and approved by
the CCHD prior to final approval. ' . .

E-41 Cultural Resources: | ‘
If any cultural resources are discovered in the course of undertaking the
development activity, the Office of Archaeology and Historic Preservation in

Olympia and Hefitage Trust of Clark County should be notified. Failure to comply
with ‘these State requirements may constitute a Class C felony, subject o
imprisonment and/or fines. ' :

E«12° Fire: S
' High piled combustible storage shall comply with article 81 of the 1997 Edition of
the Uniform Fire Code and will require a separate review and permit from the
Clark County Fire Marshal's Office: ' -

Note: The Development Services Manager reserves the right to develop B}
.complete written report and findings of fact regarding this decision, if appealed. : |

An appeal of any aspect of this decision, including the SEPA determination and any
_required mitigation measures, may be .appealed to the County Hearing Examiner only
by a party of record. A "Party of Record” includes the applicant and those individuals
who submitted written testimony to the Development Service Manager within the
designated comment period. ‘
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— The appeal shall be filed with the Department of Community Development within
, foutteen (14) calendar days from the date the notice of final land use decision is maiied
to parties of record. This decision was mailed on May 9, 2003. Thersfore any appeal
must be received in this office by 4:30 PM, May 23, 2003. '

i

| Any appeal of the final land use décisions shall be in writing and toniain the following:

1. The case number designated by the County and the name of the app!icant;'

2. The name and signéture of each person or group (petitioners) and a statement
. showing that each petitioner is entitled to file an appeal ag described under Section |

18.600.100 (A) of the Clark County Code. If multiple parties file a single pefition for|
review, the petition shali designate oné party as the contact representative with the!

Development Services Manager. All contact with the Development Setvices
Manager regarding the pefition, including notice, shall be with this contact person;
3. Thé specific aspect(s)‘of the decision and/or SEFA issue being appealed, the
. reasons why each aspect is in error as a matter of fact or faw, and the evidence
N relied, on o prove the error; and, - :
4. A check in the amount of $1,009 (made payable to the Department of Community
Development). : : ‘ '
The appeal request and fee shall be submitted to the Depariment of Community
Development, Customer Service Center, between 8:00 AM and 4:30PM Monday
through Friday, af the address listed below. : . :
Attachments: o
» Copy of Proposed Preliminary Plan
A copy of the approved prelimina'ry plan, SEPA Checklist and Clark County Cade arg
- available for review at: -
~ Public Service Center
Department of Community Development
' 1300 Franklin Street
P.O. Box 9810
, Vancouver, WA 98666-9810
-~ Phone: (360) 397-2375;'Fax‘: (360) 397-2011
—

A copy of the Clark County Code |s also available on our Web Page at:
: Web Page at: http/www.clark.wa.gov
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[ Project Overview | .
The applicant proposed 1o fill 6.8 acres of Category 4 wetlands to construct a Costco |
store and create two additional retail pads. The wetlands also meat the Washington
Department of Fish and Wildiife. definition of Priority Habitat, therefore a Preiiminary|.
Wettand Permit and Habitat Permit are required, These permits are combined in this
dacision. Several other cases reviewed by the County are associated with this decision
hut are addressed in other staff reports. These cases are as follows:

3 PSR2002-00075, SEP2002-00113, CRA2002-00007, and- EVR2002-00041;
" These are the Preliminary Site Plan Review, SEPA Determination, Crifical
Agquifer Recharge Area Permit, and Road Modification for the proposed Costeo
Wholesale project. The decision on these cases can be found in & single staff

report. o : : Co

. SEP2003-00010; The SEPA Determination for the propsed off-site wetland
‘oitigation as approved in this decision. - "

. GRD2003-00004; The Grading Pemit for the proposed off-site wetla'nd.r_nitigaﬁori
' asapproved in this decision. . o - . i

Staff Analysis - . _
Staft reviewed the proposal for compliance with applicable code criteria and standards

; o
in order to.determine whether all potential impacts wilt be mitigated by the requirements
of the code. : ) .

 Staff's analysis also reflects review of agency and public comments received during th
- comment period, and knowledge gained through a site visit. :

-

- Major Issues: _ : : - '
Only the major issues, errors in the development proposal, and/or justification for an
conditions of approval ‘are discussed below. Staff finds that all other aspects of thi
proposed development comply with the applicable code requirements, and, therefore
are not discugsed below. _ o o

[/

CRITICAL AREAS: | .
A discussion of major SEPA issues and affected SEPA elements associated with the
proposed Critical Areas impacts and proposed mitigation measures can be found in the
. SEPA Determinations issued for this project (SEP2002-00113 and SEP20032-00010),

Wetland Protection {CCC 13.36)

Finding 1- The wetlands on the project site were reviewed under a previous wetiand
| predetermination (WET2001-00043). Staff concurs with the wetlarid
boundaries shown on the Preliminary  Site’ Plan {Exhibit -1) and fhe
Preliminary Enhancement/Mitigation Plan (Exhibit 2). The site confains
three Category 4 wetiands. Wetland B (as labeled on Shest §, Exhibit 2)
is less than 10,000 sq. ft. and is exempt per CCC 13.36.130 (1). The

other wetlands require 50 ft. Type D buffers. ' .

- Pagé 3
Form DS1401-Revizsed 3!20{03
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The weﬂands on the mltlgatlan suta were reviewed under @ prewow
wetland pre-determination {WEI‘ZDOZ-OOOZZ) Staff concurs with the
wetland boundaries shown on' the Prefiminary Enhancement/Mitigation
Plan (Exhibit 2). The site contains Gategory 4 wetlands with Type [;3
buffers. | |

The applicant proposas to fill 68 acres of wetiands on the site. Thesé
impacts will. be mitigated off-site within the Curtin Creek Basin at 11106
NE 87th Ave. The miligation involves the meandering of a straightened
section of Curtin Creek and reconnection of the creek to its floodplain- anﬂ

" the enhancement of adjacent riparian areas and wetiands. The Revised

Enhancement/Mitigation Plan (page 1, Exhibit 3) does not properly -
account for the miligation credit generated in compliarice with CCC

* 13.36.420. The applicant credits some upland enhancement that does nadt
- meet the requirements of mitigation under CCC 13.36, but does not credit
+ creation of the meandering stream channe! within existing wetlands

Stafi finds that the mmgatlon consnsts of the fol!o\mng

Mitigation Type Wetland Rating Ratlo  Area(ac)) Credit(ad)
Enhancad Replacament Catasgory 2 0.6:1 1.3 217
Hydrotogic Enhancement Category 2 2:1 46 - 230
Habitat Enhancement Catagory 2 2:1 3e 1.85
Channel Enhancement - Categary 2 -2 24 120

~ Upland Planting _ : WA N/A. 0.9 0
- - Totals: 1331 . 74

The proposed mitigation has been designed to meet site specific
requirements set by the Washington Depariment of Ecology - (Exhibit 4)
and has subsequently been approved by DOE (Exhlbrt 8.

The Firtal Enhancement/Mitigation plan must be revised to pmperly credit
the proposed wetland mitigation in compilance with CCC 13. 36 420 (sge

.condition #A-1).

‘i‘he proposed stormwater pr.md is partially located within & TYpe =D
wetland buffer (Figure 3, Exhibit 2). Proposed slope grading within the

- buffer appears to be steeper than 4:1 and, therefore, does not comply with

the requirements of CCC 13.36.415 (4), therefore the design of the portidn

of the facility within the wetiarid buffer must be revised (see condition #A—

2).

Costco has proposed aliernative oﬁ-sde stormwater mitigation measures
in order to address concerns that the on-site facilities proposed may riot

-be adequate to meet the requirements of CCC 13.29. The proposed off-

site improvements may require construction of new faciiities ahd‘

- modification of existing facilities within wetlands and Curtln Creek. lf these

Page 4
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offsite measures are found to be required in the future, additional permits;
will be required. These may include (but riot limited to) SEPA, Wetland,:
Habitat, and Grading permits. All required permits must be issued prior to;
construction of off-site improvements (see condition #A-3).

Finding6- The off-sife mitigation must be constructed prior to or concurrently with the
: proposed wetland fill on the project site in accordance with CCG
13.36.420 and alt requiréd permits, including an Administrative Order-from

the Washington Department of Ecology must be approved prior fo

~ construction (see Condition #B-1). S

‘Habitat Conservation (ﬁ_GC 13.51}

Finding 1- There is a Priority Habitat area on approximately the scuthern half of the
- property. The area in question is mapped by the Washington Department
" of Fish and Wildlife (WDF&W) as a Priority Habitat area (Padden

wetlands). Wetlands are a statewide priority for conservation-because

. they " contain comparatively high fish and wildlife density and species

diversity, are fimited in their extent, and are highly vitinerable to habitdt

alteration. This particular wetiand is jurisdictional under both the Habitat.

_ Conservation Ordinance (HCO) and the Wetlands Protection Ordinance

{WPO}. : -

Finding2- The applicant proposes reductions in the wetland area on the site, Saif
_ reductions are fo be mitigated at & pre-determined off-site location. The
off-site ‘mitigation is within the same watershed (Curtin Creek watersheci)‘
and will seek to restore historic habitat and hydrological complexity withi
a sizeable portion of the Curin Creek watershed. ' The mitigation involves
re-meandering sections of the creek, restoring floodplain and off-channel
wetland hydrological connectivity, and planting the area with numerols
. native trees and shrubs. - . B

Finding3- The applicant has submitted a conceptual mitigation design in order to
_ comply with CCC Chapter 13.51, the HCO, as well as CCC ‘Chaptér

. 43.38, the WPO {Exhibit 3). In this case, the standards of the WPO take
precedence over the HCO in both avoidance criteria and mitigatioh.

‘Therefore, the mitigation required under the WPO is more than adequale

to cover the standards of the HCO. The applicant's intent is to finalize the.

mitigation design and permitting prior to Final Wetlands Permit approval,

Staff finds that the proposed project and off-site mitigation complies the

CGCC Chapter 13.51, the Habitat Conservation Ordinance (HCO), provided

the following conditions are implemented:

1. Prior to Final Wetlands Permit approval, the applicant shall submit
. & copy of the final habitat/wetland mitigation plan fo the county
Habitat Biologist for review and approval (see Condition #A-4).

S Page 5
Form DS1401-Revised 3/20/03
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Based upon the pmpcased plan {identified as E.xhlblts 2 and. 3), and the ﬁndmgs and
 conclusions stated above, the Development Services Manager hereby APPRCNES th&s
‘ request subject to the feliowing conditions of approva! :

| A. Conditions that must be met grmr fo. Engmeering Consstructmn
Plan Approval

A~t  The Final Enhancement!l\mttgatm p!an shall be. revised to properiy credﬂ: tha

proposed wettand mitigation in comphance wnh CCC 13.36.420 (see Weﬂand
Finding #3);

AQZ - The poriions of the stormwater facilities within the wetland buffer shall be rewsad
to comply with CCC 13.36.415 (4) (see Wetland Finding #4); '

A3 All required pemmits shall be obtained for any proposed oﬂ‘~srte stormwater
- improvements (see Wetland Finding #5);

A4 Prior to Final Wetland Permnit approval, the applicant shall submit a copy of tﬁe
final habitat/wetiand mitigation plan to the county Habrtat Bluioglst for review and
approval (see Habitat Finding #3) :

. B. Conditions that must be met grior to construction . |

‘B-1  All required perm:ts for the off-site mitigation, including an Administrative Order

. from the Wastington Department of Ecology shall be approved Copies of Stale

“and Federal permits shall be prowded to the County Wetland Biologist (s¢e
Weﬂand Finding #5);

[ C. Standard Conditions . | 1

G- Final Wetland Permit approval shail be required pnor to Eﬂgmeenng Ganstruc:tuan
- - Plan approvai

Cc.2 The requ;rements of CCC $eci:on 13.36.250 shall apply fo the wetfand mmgatlbn

site and any wetlands and wetland buffers retained on the development srte
These reqmrernents inciude: <

A. Demarcation of weﬂand -and/or buffer boundaries estabhshed prior to, and
"~ maintained during consiruction (i.e. sediment fenoe

B. Permanent physical demarcation of the boundaries in @ manner approved by
the Development Services Manager (i.e. fencing, hedgerows berms etc.} and

]
Fage 6
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Attachments: -
o Copyof Pmpcsed Preilmmary Enhancement/Mifigation F’kans

A copy of the approved prefiminary plan, SEPA Checklist and Clark County Code are
available for review at:

 Public Service Canter .
Department of Community Development
41300 Frankiin Street

PO, Box 9810
- Vancouver, WA, 98666-9810
Phone: (360) 397-23?5' Fax: (360) 397-2011

A copy of the Glark County Code i s also available oni our Web Page at:
Web Page at: hitp:/Awww.clark. wa.gov

a
Form DS1401-Revized 3."2%?0
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‘TABLE 1. PROPOSED COSTCO WHOLESALE OFF-SITE WETLAND

MITIGATION PROPERTY
SITE SUMMARY
Site Location 11106 INE %75 Avenue, Vancouver, WA. 98662
Applicant / Owaec Hoston Development Corporation / Betty J. Sipert
Coirmiy Cladk Connty
Legal Desexiption NE ¥ of 8ecton 32, TOSN RO2 WM
Latirade / Longitude NePLZ086"/ W22 35082
Zonjng . ML
Tptal Lot Size 22 Acres
U3GY Tapographic Map ' Oipchands Quamangu:, Wnshmgtan, 7.5 Mimute (1935)
_Topogtaphy Sloping 0 t 10% '
Elevation Slaping from 208 feer msl at NE. §7% Ave. to 196 sl at Cuctin Cregk
Drainage Bagin Cuttin Creek
| Nearest Water Sehnon Creek
Land Form Valley bottom
Soil Map Uniu(s) Cave silty clay loaos, thm soloms, 0 to 3 percent slopes (Cwa)
MeBee silt loam, coarse vadagt, 0 to 3 percent slopes (M:[A.)
Semizhroo muck (5r)
NWIL Maps Orchards Quadrangle, Washington, 7.5 Minure (1‘)95)
NWI Clagsification (P55() Palnsuriae Semb-Shrab Scasonally Flooded
" (TFQ/85C) Palustrine Forested / Sexub-fhrub Seasonally Floaded
- | (PEMA) Palustgne Emergent Temporarily Flogded
Proposed Land Use Wetland mitgation
Cnrrent Land Use _Unnsed Planed Land / Residential
"Adjacent Land Use Unnzed Platted Laod / Residential -

Hoos
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10 Backgxound

This zevised wetland/ habira.t mitigalion plan addendum sddresses changes to the January 14,

2003 plan submiteal as requested by the Washington Department of Ecology (DOE) in
March 2003,

Several mectings were conducted during March 2003 with DOE staff and subscquearly with
Clask County staff during which the stream configuration and design which was shown in
the previous plan submittal was discussed. As a result of the meetings and at the request of

the DOE, changes to the proposed sweam confignrarion were mide and arc addressed 1n
this addendum. This addendum ouly addresscs changes to the Jannary 14, 2005 plan
:;11]_3\-:‘111‘-1;3_!_

2.0 Impact Assesammt and Mitigation Ratio Discussion
'The proposed prject will result in rhe ﬁ]ll:ug of 6.5 acres of wetlands on the dﬁ:vclopment

site. Clark County has classified all of the wetlands that are proposed to be filled as Category -

4 wetlands, As a result of the proposed wetland creation and enhancement zerivities in the
Category 4 weilands at the mitigation site, their category will increase to 2 Category 2. This
will resulr from hydrologic and habitat enhancement of the existing Category 4 wetland areas
as allowed i the Clark County Wetland Protssiion Ordinance.

The total proposed fill on the mitigation site is 1,557.6 cubic yards, All of the Al will
occur in the area of the old stream channel. As shown below, the overall wetand mitigation
will result in 2 net sutplus of 0.04 actes.

Table 2. Mitjggt_iun Ratio Calculations

| Proposed Miijgation Area “Wetland Fill Credit
Hydzolagic Enhanccmcnt Area (199,940 sq. ft. | 2.29 =cres (221 Raoo)
/458 ac) - o
Habimt Eohancement Atea (210,394 5. f£ ‘2.41 acres (211 Ratin)
/4.83 ac)
Created Wetlands (56,496 sq. ft /1.292e) | 2.14 acres (0.6:1 Rauo)
Total Wedand Fill Credit 6.84 aces

4.58 acres/2 (21) = 2.29 acres
+ 4.83 acres/2 (Z1) = 241 acres
+ 1 1.66 (0.6:1 or =214
= .84 zrres :

- 6.8 aeres (wealand impact)
0.04 acres

3.0'Wildlife Enhancement | '

To meximize wildlife function, numerous habitat features will be implemented into the
mitigadon plan. The new stream design includes wetland benches along its length through
the project area which will flood during high flows and mainraie emergent wedands duriag
the growing seasor. These shallow water werdands will provide increased utilization by

waterfowl and amphibians, This water pattern will also support more fauna and iovertebrate

populatons. Al suitable woody vegetation of various size, shape, spedics and condition will

doos
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" be salvaged and relocated from the development impact site and be placed sporadically
within the wetland enhancement and cteation arsas as directed by CES during coastnucrion.
Small woody stem vegetation will be planted in mass throughout the mirigation atea ro
develop habitat for egg laying amphibians. The interspersion between the creet vegetation
and the opea warer will be high. Vegemtion will be planted to develop different levels of
height to provide divetse utlization of habitat species. CES will direee the salvage and |
replanting on-site of any large shrubs or ttecs that could be impacted during constraction.

Plant species richness and establishment of a diverse wetland water regime, will dmmauca]ly
inctease the wildlife funcrion and usability for this site.

4.0 Curtin Creek Relucaﬂon

The relocation of Cuztin Creek from its present channelized condition to 2 mezndering .

' strcam with diverse channel and flow conditions will require excavation of 2 new stream bed
through the upland and wetland areas along the catite lenpth of the mitigation site (Sheet 2).
As requested by the DOE, the stream corrdor width will be widened from that shown in the
previously submitted plen.

5.0 Project Implementation

To achieve the strears relocation exmvaﬂon of the new channoel will begin just to the north
of the south property line. Most of the spoils from the channel excavation wiil be used to
fill the old channe] after the flow has been allowed to enter the new chaonel. The fill will be
compacted, 45 it s placed in layers of no greater than 187, Additional spoils will be temoved
from the site a5 specified in Best Management Practices secrion of this plan,

After the new stream excavation has been-completed, the judsdictonal authorites will
review the project und upon approval the outlet and inler will be excavared to allow strcam
flow ro enter the new channel. This will be dore gradually thought the use of a coffer dam
at the upsiream portion of the project. This dam will be slowly reduced to minimize any
sediment flush as the channel fills,

6.0 Mitigation Plﬁnting Specifications
Plant graded and otherwise disturbed emergent wedand creation axeas with the following
seed mixtures (Sheet 2 — Wedagd Mitigation Areas):

Watiand Ptai.tie-l\‘aﬁx {Created wetlands)

Meadow badey (Horeduw brackyantheram) — 25%
Timber oatgrass (Dauthonia futarmedia) — 25%
Western mannagrass (Gheria scddenialis) — 15%
Tufted heirprass (Deschampria cegpitora) - T%

Blne eyed grass (Siprichine idzboense) — 6%o

Camas (Camarsiz quammish) — 5%

WNative red fescue (Flastos rubra rebraj — 5%
Slough sedes Curex obnrgpta) — 5%

American slongherass (Beckmannia syggachne) = 3%
Creeping spike mush (Bhocharis pakustris) — 2%
Aspen daisy (Erigeron spectosns) — 2%
(Recommended zpplication rate is 6 to 15 Ibs. per acre)
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‘T'zble 3, Planting Areas

Hydrologic Frhancement Arca (199,940 sq. 11.)
Plantng density: 5 trees and 10 sheubs/ 1,000 sq. £t or 210 trecs and 436 shrabs / ace

Tree Shecies " Plant Mimmmionn | Minin Reguired Number
‘ Form Sezy Shating ‘
Black cottonvood (Popules’ Curtiogs | 6 6 1000
baliamifra)
Total : 1000
Shrub Species Plans Miniman | Mirdniwm Regrrired Nupber
Farm Sise Shacing
Sitla willyw (Safix sichensis) Cuttings | 6 | 34, 1060
Hooker willow, (Salz fvokeriana) Cutiings. | @ 34, 200
Pacific red willow (Sabx luiandra) | Cottings | 6 34, 200
Scouler's willow {Safor soonbridna) Cuttings ¢ -4 100
Columbia river willow (Safx Cuottings | ¢ 34 200
Suvintilis) ‘
| Creek dogwood (Cormas sericea Cutrings | 6 34 300
var-peeidentalis) »
Total 2000

Habitat Enphaccernent Area (210,394 sq. 1)
Plangng density: 5 trees 2ad 10 shegbs/ 1,000 sq. £ or 210 tees and 436 shosbs / ace

“f'rre.;S'pecfe.r Plawr | Miniiem | Minimzn Regrared Number
- Form | Size Shocing
" Oregon ash {Frercinss laifokis) ‘Bate | 5-6 iy | 252
Root
Black cottoawood (Popuins Cuttings '| & ¢’ 200
| balamifera)
Total . 1052
3 brie Species Plant Minimnm | Mininme Ruguired Nuniber
Form Size Spacna
Sitka willow [Sadix SHbensis) Cuttings | & B4, 500
Hooker willow ($abix pogheriana) Cuttings | & 54, 113
Pacific red vwillow (Sabix lasiandra) Cuttings | 6 34 113
Seoujer’s willow: (Yakx sconleriana) Curtings | & 340 113
Columbia river willow (Sl Cumings | & 34 113
fuiatilir) . ‘
Creck dogwood (Cormus setica Cuttings | & 54, 500
var.oceidentalis) ‘
Twinbery (Lipnizera fnvolumata) Bare -4 342, 184
. Root
Ninchark (Physssarpes capitatis) Bare (Y 5-4° 154
‘ Root
WNootka rose (Rosa nuikana) Bacc 3-¥ 5-4 184
‘ Roor
Toral 2104

@oo7
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Planting density: 5 trees and 10 shrubs/ 1,000 sg. fr or 210 trees and 436 shrubs / acze

Tiee Species Plare Form | Minimum | Mintomm Required Number
Sige Shasing _

Qropon ash Fraxinns laidfblia) Bare Root | 5-6 & B3

Black cottonwood (Papsdus Cuttings ¢ 6’ 200

balcamifera) [

‘Total 283

Shrub Species Plawt Form | Minimum | Miwinsuor Required Nuniber

. i Staeine

Sitlea willowr (Sakix silchensis) Cuttings 6 3-4°. 150

Hooker willow Szl bookeriana) Cuttngs & 3-4. 33

Pacific ved willow (Falec ksiandna) Cutthogs & 34 33

Seouler’s willow (Safic soonlriana) | Guttings ~ | 6 3-4. 33

Columbia dver willow (Fakx Cuttings 6 3-8, 33

Suviarils) ' .

Creek dogwood (Cormus serices | Cuttings K 34, 160

var occidentaks) o )

Twinberry {Loxicers involucrals) Bare Root | 3-4 347, 60

Minchazk (Phyoarpas capitaisr)  Bare Root | 3-# 3-8 G0

Nootka rose (Res nutkana) Bate Root | 34 34 65

Toml ' : 565

Source of Plagt Materials. Al plant materials will be obtained from nurseries spedializing in
native Pacific Northwest plant materials, preferably from the southwest Washingron or

 Willamnetre Valley area.

Plagting Time, Plant barc-root shrubs and troes berweeit mid-November and eady-Masch,
when plants are dotmant If planting is conducted oinside this time period, use containerized
plant stock with extra watering to ensire that plants become adequarely established. Seed
smivture application shall occur in early fall or lare spring during periods of adequate rainfall

o ensure csta]:vlishment.

la.nnﬂg Guidelines, For baze-zoot stack, excavate 2 hole large enough in diameter to
accommodate the plant roots without resrriction. Plants will be held 1n place with the top of
the root mass at ground level. Topsoil will be backfilled around the roots and lighty tamped

to rernove any alr pockets in the scil. For containerized plants,

excavate 2 hole, 1 ¥z times

the size of the containcrized oot mass and plant 2s above, Cuttings shall be planted using a
planting bar, Two-thizds'of the cutting should'be below the soi sutface. Ground
scarification and/or mowing of invasive vegeradon will be complered prior to or dusing
planting. Plants in aréas of reed canarygrass will be planted in 2 manner that allows for
mechanical mowmg and possible herbicide coatrol.

Futore maintenance shall cansist of scatification (by hand or mechanical means) to keep the
1-foot diameter atea around the plantings free of herbrceous vegeraton until they are well
cstablished. Supplemental watering (3-4 timcs duting the suptnet season) may be fequited 1o

ensure plant sugvival and mitigadon success. Irtigation needs will be determined during the
subsequent project monitosing pedods,

dons



03/24/04 12:57 FAX 208 447 9700 FPE&S gooo

Addandnn (3-23-03) — Costoa Wetland/ Flabitar Mirgetton Flaw — Hinon Develypreni Cuqbamnmz
Cuseadia Eeologivad Servives, Ine.
March 23, 2003

Sead shall be mixed- at 2 ratio of 4:1 with 2 16-16-16 fertlizer 2ad broadeasred evenly over -
the planting zones.

7.0 Project Schedule

Relocarion of Curtn Creek will be ::c)mplc ted afier the tisk of heavy raicfoll. Excavaton of

. the dry creek channel will likely ocour in August of 2003, The opening of the seream 1o the
flow of Curtin Creek will be in accordance with the Hydraudics Project Approval issued by
Washington Depattment of Fish and Wildlife but is expected to be in August ptiot to
August 31,2003,

- Planting of the echancement and creation areas will be compleied duting the 2003-04
planting season o oveinber 2003 to Masch 2004) upon aceeptance of this plan by the

" reviewing agencies. All plantings will be monitored during the first growing season. following
the. initial planting (2004), and then for the next nine grcrvm.ng seasons,

8.0 Best Management Practices

Sediment and etosion control measures will be in place and will include but are not limited
to silt fending and straw mulch cover in 2ll excavated or otberwise disturbed sofl areas.
Temporary stockpiling of spoils will oceur in an upland location and will be covered 1
rainfzll persists during project implementation. Seeding or hydroseeding of all disturbed soils
will take place at project completion or no later than Seprember 15.

A coffer or cheek dam will be installed at the mouth of the new channel prior to opening the
new channed to flow from Cuurtin Creek, ‘This dam will consist of sand bags and ecology '
block souctures, sealed with plastic sheeting, The level of the dam will be gr:a.dm]]y reduced
over a two to three day period: Flow should be minimal during the release petiod but

temporary sediment check dams may be used in the new channel to teduce the amount of
sediment—laden waters enteting Curtin Creek,

All bank slopes will be hydroseeded znd or spmycd with soil matrix materal to quickly
stabﬂlze the exposed areas and reduce potenrial runoff,

9.0 Performance Standards

The performance standards axe uscd to evaluate whether the project’s goals and objectives
are being ret. These standards are listed below for each component,

1) Performance Standard: Vugcﬁﬁon
The sutvival rates for herbaceous and woody species and desired reernitment
species within the mmgauon area will be as follows:

a) Yeax 1: 100% survival of planted woody species and desired recruitmment
species.

b) Years 2,357, and 10:-80% survival of planted Woody spedes and desired
recruitment species.
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2} Performance Standard: Plant Species Composition

Iris expected that the plant species best adapted to the site conditions within
the mitigarion ateas will eghibir the highest survival rates within additional
numbers of those plant species necurting over the coutse of the monitoting
petiod and after through patural tecruitmeat. Thereforte, the overall species
‘composition withia the mitigation area may change over tme.

3) Petformance Standard: Invasive Plant Species

* Because the project site cutrently contains significant areas of teed
canarygrass (Phaluris arundinatea) it is likely that these plant species will
continue to present a management pmblcm within the wetland mitigation
and habitat enhancetnent areas. To increase survivability in areas dominated
by reed canary grass, a combination of methods will be used o achieve tb.c

' required performance ORASUEES.

. The goal for iuvas'tvc spac'ms control is to achieve the plant survival rates
given in the performance standards and not to eliminate reed canarygrass.
CES will meet these goals by using larger plant stock and cuttings that will
become cstablished above the height of the reed cararygrass during the first
few growing seasons and thmugh intensive roechanical control

4) Pérforfance Standard: Wetland Hydrology

| * “Duting the time period of March 1 to Ocrober 31, or the growing season, the
_ hydrology within the wetland mitigarion ateas shall tange at miniroum from
saturated at the surface to ponded or flooded for 30 conserntive days.

5) Performance Standard: Trash and debris within ereated and enhanced wetdand
atreas

Any trash or debris which excesds 1 £3/10042 (equal to the volume of a
standard sizc office garbage can shall be removed from the wetland
mitigation areas. In general, there should be o evidence of dumping,

6) Performance Standard: Erosion

- Broded darmage greater than 2 iuchcs-dccfv where the cause of damage is stll
~ present or where there is potental for continued erosion will be stabilized
with appropriate erosion contrel BMP’s (e.g, seeding, mulching, fiprap).

Fo1o
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10.0 Monitoring and Maintenance Plans

The following actions will be inplemented as part of the maonitoring and maintcoance plan
on this site: ’ ‘

1. The inirial and all successive year plantings will be snpervised by CES to ensure that
cotrect planting procedures are followed and that plantings are done according to the
planting scheme. :

2. Monitoring of all planted areas shall begia once the mitigation site is established and
~ shall contnue at least once each year during years 2.3,5,7 and 10 for a total of six ycars

{as required by the Washington Department of Ecology and Corps of Engineers). CES
will monitor the mitigation site duting the lare spring or sumumer fime period, A report
documenting the monitoring results will be submitred by CES to Clark County, the
Corps of Engineers, and the Washington Depattment of Ecology during the years
specified. This report will identify deficiendies in the enhancemenr progress and any
contingency measures that will be taken to comect thiose deficiencies. Photoptaphs taken
from established photo-stations will be included with these feports.

3. Monitoting will be achieved using fixed vegetation sampling stations within areas
representative of the plant comomanities being established. These monitoring stations
- would be used for the duration of the monitoring program. Ar each monitoring station,
fixed-point photos will be taken anaually o document the condition of the enhanced
©-areas. ' : '

4. To ensure planting success, the Applicant will be responsible for performing minor
- maintenance over the monitoring period. This will include the selective temoval of
undesimable plant species such as blackberry or reed canatygrass that rnay be hindering
the growth and esrablishment of the favored plant stands, Undesirable plant species will
be removed by hand or In accordance with the recommendations of the local Weed
Control Board. An azes, 1-foot in diameter surrounding each planted woody species, will
be kept free of competing vegetation. This can be accomplished by scarifying the area by
- hand, through the use of weed-control fings, or by mechzanical means,

5. Maintenance of the mitigation ares may include 2 temporary above ground irtigation

system capable of watering the entire wetland mitigation area if mogitorng results deem
it occessary.

6. CES shall supervise any maitenance that is required within the permit arca.
119 Integmte& Pest Management

Invasive plant species which are most prevalent oz thie site include Canada thistde and reed
canarygtass. Both of these plant species may be conrrolled through intensive mechasical
tmcan such as mowing or cutting and with approved aquate hethicides. Control of these or
afty other invasive plant species on the site with the use of ketbicides must be coordigated -
with CES and the Clatk County Weed Control Board. Ounly persons possessing a valid
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aguatic herbicide applicators license shall admz.mster hetbicide applications in the aquattc
areas of the site.

12.0 Conﬁﬁgm}cy Plans

Contingrncy plans are designed to 1dc:nu.fy potential courses of action, and any corrective
- measures to be taken when momtom:g indicares project goals ate not being met. Table 3
summarizes the maintenance and conringency requirements for this project. In general, the
‘contingency measures for this site are as follows:

‘ 1. Replacement Plantings—Replacement plantiars will be made throughout the monitoring
‘ pcrmd if monitoring reveals that unacceprable plant mortlity has occurred. Woody

specles will be re-planted to the original rumber of plants pr0posed n the accepted

mirigation plan anmually throughout the dumton of the monitoring and mefntenance
perod

2. Planting Plan Modifications—Modifications to the plantng plan (Le. plant species and
densiries) will be made if monitoring identifies problems with the o::.gmal plantdng
scheme. For example, if 2noual movitoring identifies that plant mortality is attdbuted to

an Inappropdate hyd:olog;c regime, the replacement plantings should be made using a
more suirable plant species. .

. fny recommiended changes to the planting scheme will be documented in the annual
mouniroring report, The additon of any new plant spedies, not already included in this
witigation plan, must be approved by Cladk County.

2

Soil Erﬂbiﬂﬂ—ﬂ.ﬂj? areas demonstrating soil erosion problemns will be restored as soon as
possible. If there does not appear t0 be a problem with the orginal design, the eroded

areas will be testored by replacing arly lost {opsoil and replanted according to the orginal
planting scheme. ‘

4, The plant totnmuonities included in this mmgauon plan contain 2 vadety of bPEE!f‘-S
tepresenting 2 wide range of hydrologic regirmes: (facul:auve upland to faculadve
wetland). Iris expected that as the plant coramuniry evolves, the individual species will

 become established in the appropriate hydtalogic regime, This miay result in 2 plant
 distribution that vades slightly from the planting scheme derailed in this plan. This
should aot be viewed as a failite unless these vadations resvlt in unzceeptable p]ant
" meortality or otherwise jeopardize the overall wedand functions and values. If momton;ng
identifics that the site is petsistently wettet of dier than expected, and this vadation is
' causing unacceptabls plant mortality, thes chaages in the placting scheme will be made
as described above {Le., Planting Plan Modificeions).
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